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ftiutefa States! Court of Appeals 

District of Columbia 


No. 9265 


Bell Cab Company, Incorporated, a Corporation, 

Appellant, 


Myrtle Coppridge, 
Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the Bell Cab Company, Inc., a cor¬ 
poration, a defendant below, from a judgment entered by 
the District Court of the United States for the District 
of Columbia on the verdict of a jury in an action foij dam¬ 
ages for personal injuries. (App. p. 13). 
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The District Court has jurisdiction under Title Eleven, 

1 Section 306, D.C. Code, 1940. 

This Court has jurisdiction under Title 17, Section 101, — 
D.C. Code, 1940. 


STATEMENT OF THE CASE 

Plaintiff sued Alvin Schmidt, Ernest Travis and Bell 
Cab Company, Inc. for personal injuries sustained when 
the cab in which she was a passenger was run into by the 
automobile of defendant Schmidt. Schmidt defaulted; 
Travis was not served and Bell Cab Company, Inc. ac¬ 
tively defended the suit, and filed a cross claim against 
defendant Schmidt. (App. p. 2) 

The plaintiff testified that she engaged the cab to take 
her from the northwest section to an address in northeast 
Washington (App. p. 15); that the driver was driving 
carefully (App. p. 20); that when the cab was about half¬ 
way through the intersection of Fourth and Franklin 
Streets, N.E., she noticed a car coming at them from the 
right, the car then being about fifteen feet south of south 
curb below the intersection (App. p. 16); that the cab 
driver tried to avoid the collision by putting on speed 
(App. p. 18); that the private car struck the cab in the 
right rear spinning it around and forcing it to the oppo¬ 
site curb, the impact bursting open the trunk (App. p. 18, 
19); that she was injured and hospitalized and later con¬ 
fined to her home. 

Testimony by the police officer who investigated the col¬ 
lision showed that Franklin Street is 50 feet wide; Fourth 
Street is 41 feet wide (App. p. 27); the cab going east on 
Franklin Street was on a through street; the private car 
going north on Fourth Street was faced with a stop sign 
(App. p. 25). the point of impact was 38 feet, 4 inches east 


of the west curb of Fourth Street and 28 feet, 6 inches 
north of the south curb of Franklin Street (App. p. 26, 
27); that the driver of the private car admitted to him 
that he had not stopped at the stop sign; that the cab actu¬ 
ally traversed 44 feet, 6 inches of the 50 foot intersection 
(App. p. 28); that the private car had not laid down skid 
marks until six feet north of the south curb of Franklin 
Street (App. p. 25); that the cab was resting with the 
right rear wheel on the curb (App. p. 24, 26). 

The cab driver testified that the cab was operated at a 
speed of 25 miles per hour but slowed at reaching the 
intersection (App. p. 30); that when he reached the inter¬ 
section of Fourth Street he looked to his right and saw the 
Schmidt car about 75 feet away (App. p. 30); that h$ felt 
the Schmidt car was a safe distance down the street for 
him to cross the intersection (App. p. 33); that he then 
looked to his left and when he looked back to the right 
the Schmidt car was right on him (App. p. 31); that 
Schmidt was travelling between 40 and 45 miles an hour 
(App. p. 31). 


STATEMENT OF POINTS ON APPEAL 

The Court erred as follows: 

1. In overruling the motion of defendant, Bell! Cab 
Company, Inc., for a directed verdict in its behalf. 

2. In failing to allow the introduction in evidence of 
the plea of guilty entered by defendant, Alvin Schmidt, in 
Traffic Court, to the charge of Failure to Give the Bight- 
of-Way. 

3. In failing to give Instruction No. 9 of defendant, 
Bell Cab Company, Inc. 

4. In granting plaintiff’s Instruction No. 3. 
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SUMMARY OF THE ARGUMENT 

1. Appellant’s motion for a directed verdict at the 
close of testimony should have been granted because in 
any view of the case and by the testimony of the plaintiff 
herself, appellant’s cab was driven carefully and properly 
and in no way caused the collision which resulted in plain¬ 
tiff’s injuries. 

2. Introduction into evidence of defendant Schmidt’s 
plea of guilty to the charge of failure to yield the right- 
of-way should have been allowed inasmuch as this was an 
admission against interest. 

3. Defendant in an action for injuries resulting to a 
passenger from the collision of two automobiles is en¬ 
titled to an instruction to the effect that violation of cer¬ 
tain traffic regulations by one of the drivers is negligence 
as a matter of law, and if that negligence was the sole 
cause of the plaintiff’s injury then the verdict should be 
against that negligent driver. 

4. Plaintiff’s Instruction No. 3 should not have been 
granted because it was based on the case of Frcmcis v. 
Fitzpatrick, 67 App. D.C. 69, the facts of which are clearly 
to be distinguished from those of the instant case. 


ARGUMENT 

1. Appellant’s motion for a directed verdict at the dose 
of testimony (App. p. 36) shotdd have been granted 
because in any view of the case and by the testimony 
of the plaintiff herself appellant’s cab was driven care¬ 
fully and properly and in no way caused the collision 
which resulted in plaintiff’s injuries. 

‘‘The rule is that the trial court should direct a 
verdict for the defendant when the evidence and all 



the inferences that can reasonably be drawn there¬ 
from do not constitute a sufficient basis for a verdict 
for the plaintiff.” Broun v. Capital Transit Coj., 75 
App. D.C. 337; Gunning v. Cooley, 281 U. S. 90. 

In the case at bar, the testimony of all parties con¬ 
cerned clearly and unequivocally proves that the defend¬ 
ant, Bell Cab Company, Inc., was not negligent in any 
degree whatsoever. 

According to the testimony of the plaintiff herself, the 
cab was fifteen feet (or not quite half-way) through th^ in¬ 
tersection when she first saw the Schmidt car approaching. 
(App. p. 16) At that time the Schmidt car was abojut a 
“car and a half” back of the curbline. (App. p. 17) She 
stated that Travis (the cab driver) speeded up when a|>out 
the middle of the intersection (App. p. 17, 18), leaying 
the inference that he was attempting to avoid the impend¬ 
ing collision and later (App. p. 18) said “Mr. ‘Travel 
saw the car at the same time, and he tried to get out of 
the way of it;” plaintiff also testified that as far as she 
knew, there was nothing to call her attention to the man¬ 
ner in which the cab was being driven, in fact she said 
it “seemed to have been” driven carefully. (App. p. 20) 

The cab driver’s version agreed with the plaintiff’s.! He 
said he had been driving on Franklin Street at aboqt 25 
miles an hour (App. p. 30); that he slowed at approaching 
the intersection of Fourth Street (App. p. 30); that he saw 
defendant Schmidt’s car about 75 feet away at the time the 
cab entered the intersection (App. 30); that he then 
looked to the left, and when next he looked to the right 
Schmidt’s car was right up on him (App. p. 31). He further 
stated (App. p. 33) that when he saw Schmidt’s car up the 
street it “was a safe distance and knowing the stop sign 
was there, and I glanced in the other direction and I Svent 
through the intersection.” 

Defendant Schmidt’s deposition was read to the jury 
and in it he admitted he went through the stop sign (App. 
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p. 4S); that he did not slow down as he approached the 
intersection (App. p. 48, 50); that he did not see the stop 
sign (App. p. 48); that lie first saw the cab when it had 
entered the intersection, at which time his car was just 
drawing abreast a bus which was stopped at a bus stop 
near the corner (App. p. 50). This would place him some 
50 feet away from the intersection when he first saw the 
cab. He likewise stated that the cab picked up speed when 
in the intersection (App. p. 51). 

The police officer’s testimony showed that the cab had 
proceeded over 44 feet through the 50 foot intersection 
when struck (App. p. 28); that the cab had been struck in 
the right rear door (App. p. 26, 27). (This fact was like¬ 
wise attested to by all the other witnesses). And the fol¬ 
lowing colloquy took place (App. 25, 26): 

(Question by Mr. Kirks. Answers by Officer 
Phares): 

Q Did Travis say anything to you when you saw 
him after you arrived with respect to how this acci¬ 
dent came about? 

A Well, his first statement was that the north 
bound automobile had passed the stop sign and run 
into the side of him—he said. I am not sure how he 
put it, but he saw him down the street, and when he 
looked back to see what was coming south on Fourth 
Street, and then looking north, this man was just 
about on top of him. I am not sure those were his 
exact words.” 


0 <* * * * 


THE COURT: Did I understand you to say 
that the driver said he looked south and saw this pri¬ 
vate car coming and that then he looked north, and 
then when he looked south again the car was nearly 
on him, is that what you said? 
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THE WITNESS: Yes, sir, he said he saw the 
car quite a ways down the street, and of course he 
knew there was a stop sign, and when he looked north 
and then when he looked back again the car wa,s just 
about on him.” 

l 

Thus it is agreed by all the witnesses who knovr any¬ 
thing about the collision that the cab was driven carefully; 
that the driver proceeded across the intersection with an 
abundance of caution after observation showed defend¬ 
ant Schmidt’s car was a safe distance away; that it was 
defendant Schmidt’s negligence in speeding through a 
‘‘stop” sign, and that negligence alone which caused the 
collision and the resultant injuries to the plaintiff. In view 
of all these circumstances, facts about which reasonable 
men could not differ, just as the three principals did not 
differ in their testimony there was no issue to go io the 
jury as far as the appellant was concerned and the trial 
Judge should have directed a verdict in favor of this ap¬ 
pellant. More than a mere scintilla of evidence is Neces¬ 
sary before a case should be sent to a jury and ii|i this 
case it is difficult to find even the scintilla. 


2. Introduction into evidence of defendant Schmidt’fc plea 
of guilty to the charge of failure to yield the right-of- 
way should have been allowed inasmuch as this was an 
admission against interest. 

i 

Proffer of the court record of the guilty plea was piade 
and rejected (App. p. 34). 

An admission is a voluntary acknowledgment by a party 
of the existence of certain facts. 

In III Wigmore 1066, after discussing the statutes of 
several jurisdictions prohibiting the use of statements in 
civil pleadings as admissions in a criminal proceeding that 
learned author states: 



“. . . but the converse use, that of an accused's 
pleading in a criminal case, offered in a subsequent 
civil case, would seem proper.” 

Wigmore’s conclusion is amply supported by the courts 
of many jurisdictions at least as far back as 1855. 

Birchard v. Booth, 4 Wis. 67 (1855) 

Civil action for battery. Plea of guilty to criminal 
prosecution for battery admitted. 

Wesmeski v. Vanck, 5 Nebr. 512 (1904) 

Civil action for malicious prosecution. Plaintiff’s plea 
of guilty in criminal case admitted as a defense. 

Russ v. Good, 90 Vt. 236 (1916) 

Civil Action for assault and battery. Defendant’s plea 
of guilty of breach of peace admitted. 

Engstrom V. Nelson, 41 N.D. 530 (1919) 

Civil Action for battery. Guilty plea to charge of 
battery admitted. 

Stewart v. Stewart, 93 N. J. Eq. 1 (1921) 

Divorce action on grounds of adultery. Defendant’s 
plea of guilty to criminal adultery admitted. 

Zeiner v. Zeiner, 120 Conn. 161 (1935) 

Divorce action on grounds of adultery. Defendant’s 
plea of guilty to lascivious conduct admitted. 

The following cases apply particularly to automobile 
cases: 

Morrisey v. PoweU, 304 Mass. 268 (1939) 

Civil action for personal injuries resulting from negli¬ 
gence in operation of defendant’s automobile. Defend¬ 
ant had pleaded guilty to driving while under the 
influence of intoxicating liquor; later changed his plea 
to “not guilty” and after a trial the complaint was 
dismissed. The lower court, in the civil action, re¬ 
fused to allow the introduction of the plea of guilty 
and the upper court held this to be error stating: 

“A plea of guilty is an admission of the material 
facts alleged in the complaint or indictment . . . and 
insofar as it amounts to an admission of facts mate- 




rial in the trial of a civil case in which the party so 
pleading is a party, it is admissible as evidence 
against him.” 

Weiss v. Wasserrrum et al. 8 Auto Cases 740 1940 
New Hampshire 

Civil action arising out of automobile collision. De¬ 
fendant had pleaded guilty to driving at excessive 
speed. This plea was allowed in evidence as an ad¬ 
mission. The court stated: 

i ‘The essential point is that the plea acknowledged 
the truth of the charge which he understood was 
brought against him. Improper presentment of the 
charge did not affect the validity and force of hi$ plea 
from its standpoint as an admission.” 

Kellam v. Akers et al. 22 Auto Cases 1094 (1945 N. J.) 
Civil action arising out of automobile collision. The 
court allowed a policeman to testify that he heard 
the defendant plead guilty to a charge of reckless 
driving. Held:—that although negligence must be 
proved independently this does not preclude the intro¬ 
duction of admissions against interest. 

The defendant Schmidt was arrested after the collision 
for failure to yield the right-of-way. He appeared in Traf¬ 
fic Court on May 10,1944, and pleaded guilty to the charge. 
This was a definite, voluntary admission on Schmidt’s 
part concerning a vital issue of the present civil suit that 
ensued—namely, which defendant was negligent. 

Although defendant Schmidt defaulted in the ciyil suit 
the question of his negligence in the collision was itill at 
issue for a prima facie case must nevertheless be proven. 
A mere undefended charge of negligence is not a prima 
facie case. Another issue in the case was whether 
Schmidt’s negligence was the sole cause of the plaintiff’s 
injuries and since that was the contention of the apjpellant 
any admissions against interest by Schmidt, or any other 
legal evidence bearing on the issue should have befen per¬ 
mitted to be introduced to the jury in behalf of appellant 
to establish its contention. In fact, had the trial judge 



10 


admitted the plea of guilty, it would have been an addi¬ 
tional factor in support of the motion for a directed ver¬ 
dict for the appellant 

3. Defendant in an action for injuries resulting to a pas¬ 
senger from the collision of two automobiles is entitled 
to an instruction to the effect that violation of certain 
traffic regulations by one of the drivers is negligence as 
a matter of law and if that negligence was the sole 
cause of the plaintiff’s injury then the verdict should 
be against that negligent driver. 

Appellant’s requested Instruction No. 9 (App. p. 11,12) 
was denied by the trial court. This instruction set forth 
D.C. Traffic Regulations Sec. 28(a) and (b) and Sec. 22(b) 
and (c) relating to speed and right-of-way of vehicles at 
an intersection, effect of a “stop” sign upon right-of-way, 
and general speed regulations in the District of Columbia 
and charged that defendant Schmidt’s 

“violations were negligence as a matter of law, and 
if they were the proximate cause of plaintiff’s injury, 
plaintiff is entitled to a verdict against defendant 
Schmidt.” 

In discussion on this instruction between counsel and 
the trial judge, appellant’s counsel offered to substitute 
“sole” for “proximate” in the foregoing quotation (App. 
p. 39). This amendment was refused and the instruction 
denied. 

This Court has consistently held over the years that if 
the breach of a statutory duty was the proximate cause of 
an injury, then negligence exists as a matter of law. Clem - 
ents v. P.E.P.Co. 26 App. D.C. 482; City and Suburban R. 
Co. v. Cooper 32 App. D.C. 550; Capital Traction Co. v. 
Apple, 34 App. D.C. 559. And in Danzansky v. Zimbalist, 
70 App. D.C. 234 where a similar instruction was granted 
and attacked on appeal this Court said at page 236, 
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“This instruction, although somewhat awkwardly 
phrased, correctly states the law and was prbperly 
granted,’’ 

citing the Apple and Ewing cases, supra, and Unidn Pa¬ 
cific Ry. v. McDonald , 152 UR. 262. 

To deny the instruction was a most prejudicial error 
since appellant’s principal defense was that defendant 
Schmidt’s negligence was the sole or proximate caiise of 
plaintiff’s injuries. Appellant was entitled, in persecu¬ 
tion of that defense, to have the jury instructed that 
Schmidt’s neglect of his statutory duty was negligence as 
a matter of law and if they found such neglect was the 
proximate or sole cause of plaintiff’s injuries, then the 
verdict should be only against Schmidt. The jury was not 
so instructed by any other instruction of the Court and 
appellant’s case was thereby prejudiced by this reversible 
error. 

4. Plaintiff’s Instruction No. 3 (App., p. 7) should not 
have been granted because it was based on the case 
of FRANCIS V. FITZPATRICK, 67 App. D.C. 69, the 
facts of which are clearly to be distinguished from these 
of the instant case. 

This appellant has no quarrel with the concept of the 
Fitzpatrick case that the taxicab driver owes the highest 
degree of care to his passenger. However, this appellant 
believes that the Fitzpatrick holding does not go so ^ar as 
to make the cab company an insurer of its passenger’s 
safety as it must if applicable to the facts of this case. 

The Fitzpatrick case concerned an uncontrolled inter¬ 
section with conflicting testimony as to which car entered 
the intersection first. This present case had no conflict as 
to which car entered the intersection first. All witnesses, 
the plaintiff herself, testified that the cab was half-way 
through the intersection while the Schmidt car was yet 
some distance away. And Schmidt was faced with a 
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“stoj)” sign which required him to stop his ear before 
entering the favored street, observe moving traffic and 
give the right-of-way to an approaching vehicle which 
would constitute an immediate hazard. The cab driver was 
entitled to assume that Schmidt would stop as required by 
the traffic regulations, and had he done so the cab which 
had traversed 44 feet of the 50 foot street would have been 
safely across. 

In Dieterle v. Yellow Cab Co. (Calif.) 15 Auto Cases 
653, the facts were identical with the instant case. Cali¬ 
fornia, like the District of Columbia, places on the public 
carrier a duty of exercising the highest degree of care, 
toward the passenger. Nevertheless, the Court there ap¬ 
proved the following instruction: 

“While the defendants were charged with the duty 
of exercising the utmost care . . . this does not mean 
that they were obliged to use exceptional skill or . . . 
foresight to anticipate the conduct of others. While 
exceptional skill is to be admired . . . the law does 
not demand it as a standard of conduct. In other 
words, if you find that . . . Nave in the operation of 
the taxicab conducted himself as might reasonably 
be expected of the ordinary prudent person charged 
with the duty of exercising a high degree of Care for 
his passengers, then I instruct you that he was not 
negligent.” 

The Fitzpatrick case should be limited to the standard 
set forth in the just quoted instruction for to do otherwise 
would be to establish the cab company as the insurer of 
a passenger’s safety. To hold that a cab, proceeding on a 
boulevard street, may not cross an intersecting signal- 
controlled street even though the driver’s experience and 
observation tells him that an approaching vehicle is a 
sufficiently safe distance away for the cab to cross, is to 
hold that the cab must stop at every intersection until all 
vehicles within the driver’s vision have passed. The next 
step would then be to extend the rule to apply to the cab 



proceeding on a green traffic light or in obedience to the 
signal of a police officer directing traffic. Travel tiy cab 
would thus become intolerable and the purpose of the 
boulevard street—to facilitate the free flow of traffic— 
would be defeated. Such emasculation of the traffic regula¬ 
tions must not be permitted. 

CONCLUSION 

It is respectfully submitted that the judgment fl>r the 
appellee against this appellant should be reversed and 
judgment entered for appellant or reversed and remanded 
for a new trial. 

Walter M. Bastian, j 
Joseph D. Bulman, 

Sidney M. Goldstein, 

Attorneys for Appellant . 
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IN THE DISTRICT COURT OF THE 
1 UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 


Myrtle Coppridge, 

#2 Chesapeake St., S.W., 

(Apt. 2), 

Washington, D.C., 

Plaintiff y 


v. 


(1) Alvin Schmidt, 

2520 W. Lafayette Avenne, 
Baltimore, Maryland, 

(2) Ernest Travis, 

1470 Clifton Street, N.W., 
Washington, D.C., 

(3) Bell Cab Company, Inc., 
a corporation, 

1317 L Street, N.W., 

Washington, D.C., 

Defendants. 

Civil Action 
No. 26249 

FILED OCT. 11,1944 
Charles E. Stewart, Clerk 
Complaint for Damages 

(Personal Injuries to Taxicab Passenger in Automobile 

Collision) 

1. The amount in controversy is in excess of Three 
Thousand Dollars ($3,000,00). 
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2. On May 1,1944, at or near the intersection of 4tH and 
Franklin Streets, Northeast, in the District of Columbia, 
plaintiff was a passenger in a taxicab owned by the defend¬ 
ant, Bell Cab Company, Inc., a corporation, and negligently 
and carelessly operated by the defendant, Ernest Travis, 
its servant, agent and employee in the course of its taxi¬ 
cab business, which was in collision with an automobile 
owned and negligently and carelessly operated by the de¬ 
fendant, Alvin Schmidt. 

2 3. As a result plaintiff was seriously and perma¬ 
nently injured in and about her head, shoulders, arms 

and back, including fractures of the third and fourth lujnbar 
vertebrae in her back. She was prevented from following her 
usual duties of employment for over thirty (30) days and 
incurred expenses for medical attention and hospitaliza¬ 
tion in the sum of Seven Hundred Dollars ($700.00). She 
suffered great pain of body and mind and still continues 
to suffer pain from the residuals of her injuries, for which 
she will require further medical attention. 

Wherefore, the premises considered, plaintiff brings this 
suit and demands judgment against the defendants in the 
sum of Twenty-five Thousand Dollars ($25,000.00) and 
costs. 

Frost, Myers & Towers 
By Frank H. Myers, 
Attorneys for Plaintiff, 

723 15th Street, N.W. 

Plaintiff demands a jury trial of the issues raised herein. 

Frost, Myers & Towers, 

By Frank H. Myers, 
Attorneys for Plaintiff. 

3 Answer and Cross Claim of Defendant, 

Bell, Cab Co., Inc. 

First Defense 
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The Complaint fails to state a cause of action against 
the defendant, Bell Cab Company, Inc., upon which relief 
can be granted. 


Second Defense 

The defendant. Bell Cab Company, Inc., admits that a 
collision occurred at the time and place set forth in the 
Complaint. Said defendant denies that it was in any re¬ 
spect negligent and denies that the injuries alleged to have 
been sustained by the plaintiff were to any extent caused 
by any negligence on the part of said defendant. 

The defendant lias no knowledge or information sufficient 
to form a belief concerning the injuries, damages, or losses 
alleged to have been sustained by the plaintiff. The defend¬ 
ant denies all the remaining allegations of the Complaint. 

Third Defense 

4 The injuries, damages, and losses, if any, sus¬ 

tained by the plaintiff were solely caused by the 
negligence of the defendant, Alvin Schmidt. 

Cross Claim hy Bell Cab Company, Inc . vs. Alvin Schmidt 

Defendant, Bell Cab Company, Inc., states to this hon¬ 
orable Court that the automobile alleged to have been op¬ 
erated by it at the time and place set forth in the Com¬ 
plaint was carefully and properly operated and that in the 
operation of said automobile the defendant exercised the 
highest degree of care on behalf of the plaintiff; that the 
collision which occurred was without fault, neglect or fail¬ 
ure on the part of the defendant and was, in fact, caused 
by the carelessness, negligence, and inattentativeness of 
the defendant, Alvin Schmidt, in that said defendant in 
the operation of his automobile aforesaid negligently and 
unlawfully and in violation of the traffic regulations then 
and there in effect in the District of Columbia failed to 



bring his automobile to a stop in obedience to a stop sign 
located at the intersection of Fourth and Franklin Streets, 
N. E., so that said automobile was caused to run into and 
collide with the automobile of the defendant, Bell Cab Com¬ 
pany, Inc.; defendant further states that any injuries, dam¬ 
ages, or losses which were sustained by the plaintiff were 
entirely the result of the negligence and carelessness on 
the part of the defendant, Alvin Schmidt. The defendant, 
Bell Cab Company, Inc., states that should a judgment be 
entered against it on behalf of the plaintiff, the defendant 
would be entitled to the right of subrogation and exonera¬ 
tion from the defendant, Alvin Schmidt, for his negligence 
and inattention in bringing about the injuries, damages, 
and losses of the plaintiff. 

WHEREFORE, cross claimant, Bell Cab Company, Inc., 
demands of cross defendant, Alvin Schmidt, full exonera¬ 
tion and protection and full payment to it of any amounts 
that the cross claimant, Bell Cab Company, Inc., might be 
obliged to pay by reason of any judgment which mfght be 
rendered against it in favor of the plaintiff and a 
5 judgment against the cross defendant, Alvin Schmidt, 
for all sums that may be adjudged against thip cross 
claimant, Bell Cab Company, Inc., in favor of the p 
and for all reasonable attorneys fees and expenses id 
by reason of said collision, besides costs. 

Joseph D. Bulman 
Attorney for Defendant, 
Bell Cab Company, Inc. 

719 Woodward Building 
Washington, D. C. 

Copy of the foregoing answer and cross claim was this 
7tli day of November, 1944, mailed postage prepaid to 


aintiff 

Icurred 
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Messrs. Frost, Myers & Towers, 723 15th Street, N. W., 
Washington, D. C., attorneys for plaintiff. 

Joseph D. Bulman 

Attorney for Defendant, 

Bell Cab Co. 

719 Woodward Building 

Washington, D. C. 

6 Plaintiff’s Jury Instruction No. 1 

At the time of the accident in question, the defend¬ 
ant, Bell Cab Company, a corporation, was a common car¬ 
rier operating a taxicab in which the plaintiff was a pas¬ 
senger for hire. As a common carrier, the defendant, Bell 
Cab Company, was required by law to use the highest de¬ 
gree of care for the safe carriage of plaintiff as a pas¬ 
senger. This highest degree of care which the law places 
upon a common carrier does not make the common carrier 
an insurer of the passenger’s safety, but it does require the 
common carrier to exercise all the care and skill and fore¬ 
sight within reason for the safe carriage of the passenger. 


Plaintiff’s Jury Instruction No. 2 

The Traffic and Motor Vehicle Regulations in effect in 
the District of Columbia at the time of the accident pro¬ 
vide: 


“... no driver shall attempt to pass another vehicle 
going in the same direction at any street intersection 
unless the same be controlled by automatic traffic sig¬ 
nals or a police officer.” 

(Sec. 25 (b) Overtaking a Vehicle) 

“A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid col¬ 
liding with pedestrians or vehicles.” 
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(Sec. 28 (a) Right-of-way Between Vehicles) 

If you find from the evidence in this case that the 
7 defendant, Bell Cab Company, violated this traffic 
regulation just read to you, you are instructed that 
such violation constituted negligence as a matter cff law 
on the part of the defendant, Bell Cab Company. If you 
further find that such violation or violation on the part of 
the defendant, Bell Cab Company, contributed in some 
degree as a proximate cause of the injuries found by you 
to have been sustained by the plaintiff, then your Verdict 
must be for plaintiff against the defendant, Bell Cab Com¬ 
pany. 

(Danzansky v. Zimbolist, 70 App DC 234) 
Plaintiff’s Jury Instruction No. 3 

The jury is instructed that the degree of care to be shown 
by a common carrier to its passenger is paramount [to the 
right of the common carrier to pursue its right-of-way in 
respect to another car. If you find the defendant, Befi Cab 
Company, in the exercise of its right-of-way, did not exer¬ 
cise the highest degree of care with respect to the plain¬ 
tiff and this failure to so act resulted in injury to the 
plaintiff, then your verdict must be for the plaintiff against 
the defendant, Bell Cab Company. 

(Francis v. Fitzpatrick, 67 App DC 69) 

Plaintiff’s Jury Instruction No. 4 

The jury is instructed that if it finds from all tie evi¬ 
dence in the case that the defendant, Bell Cab Company, 
did not exercise the highest degree of care with respect to 
the plaintiff, and the defendant, Schmidt, did not exercise 
ordinary care at the time and place, and if it further finds 
that this negligence and carelessness on the part of both 
defendants proximately contributed to cause the injuries 
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sustained by plaintiff, then the verdict must be for the 
plaintiff against both defendants. 

8 Plaintiff's Jury Instruction No .5 

If you should find that plaintiff is entitled to re¬ 
cover against both defendants, the Bell Cab Company and 
'Schmidt, you may not allocate or prorate the damages be¬ 
tween them, but you must deliver a verdict in one single 
sum against both defendants whom you find to be liable, 
regardless of how you might relatively grade their negli¬ 
gence if you were permitted to do so. 


Plaintiff's Jury Instruction No. 6 

If your verdict is in favor of the plaintiff, then it is your 
duty to award to the plaintiff such sum as will fairly and 
reasonably compensate her for the damage suffered by her 
which proximately resulted from the negligence of the de¬ 
fendants. 

You will consider, in fixing the amount of the award, the 
elements of damage that I now am about to mention: 

The reasonable value, not exceeding the cost to said plain¬ 
tiff of the examination, attention and care by physicians 
and surgeons, reasonably required, and actually given in 
the treatment of said plaintiff and reasonably certain to 
be required, and to be given in her future treatment, if any. 

The reasonable value, not exceeding the cost to said 
plaintiff, of hospital accommodations and care, reasonably 
required, and actuallv given in the treatment of said plain¬ 
tiff, 

and 

The reasonable value of the time lost by said plaintiff 
since her injury wherein she has been unable to pursue 
her occupation. 
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You will consider not only the elements of dam- 

9 age heretofore mentioned, but you will award her 
also such sum as will reasonably compensate her 

for the pain and discomfort suffered by her and proxi- 
mately resulting from the injury in question, and for such 
pain and discomfort, if any, as she is reasonably certain to 
suffer in the future from the same cause. 

I 

i 

Plaintiff’s Jury Instruction No. 7 

The defendant, Alvin Schmidt, has entered no defense 
to plaintiff’s claim, and so far as he is concerned, the jury 
is instructed to bring in a verdict for plaintiff against him 
in an amount which it determines will compensate her for 
her injuries. 

Defendant’s, Bell Cab Company, 

10 Instruction No. 3 

The jury is instructed that before plaintiff can 
recover against the defendant, Bell Cab Company, Inc., 
you must find from the evidence that defendant, Bell Cab 
Company, Inc., was guilty of negligence and that saidjnegli- 
gence proximately caused or contributed to the collision, 
and if you find that the defendant, Bell Cab Company, Inc., 
was not guilty of any negligence in the operation Pf the 
taxicab and did not contribute in any manner to the colli¬ 
sion, then your finding should be for the defendant, Bell 
Cab Company, Inc. 

Defendant’s, BeU Cab Company, 

11 Instruction No. 4 

If you find from the evidence that the accident, 
and the resulting injury complained of, was one which by 
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the exercise of the highest degree of care the defendant, 
Bell Cab Company, could not have reasonably been ex¬ 
pected to foresee and prevent, then it belongs to that class 
of occurrences which in law is denominated as purely acci¬ 
dental and for which no liability exists. 

Defendant’s, Bell Cab Company, 

12 Instruction No. 5 

The jury is instructed that if you find from the 
evidence that the negligence of Schmidt was the sole cause 
of the collision, then the plaintiff can not recover against 
the defendant, Bell Cab Company, but only against Schmidt. 

Defendant’s, Bell Cab Company, 

13 Instruction No. 6 

The jury is instructed that the highest degree of 
care the law places upon a common carrier does not make 
the common carrier an insurer of the passenger’s safety, 
but it does require the common carrier to exercise all the 
care and skill and foresight within reason for the safe car¬ 
riage of his passengers. 

Defendant’s, Bell Cab Company, 

14 Instruction No. 7 

The jury is instructed as a matter of law that the 
burden is upon the plaintiff to prove by a preponderance 
of the evidence that the collision in question was contrib¬ 
uted to by the negligence of the defendant, Bell Cab Com¬ 
pany. In this regard, you are instructed that the mere fact 
that a collision occurred creates no presumption on the 
part of this defendant; nor does the mere happening of 
the accident shift to the defendant, Bell Cab Company, the 
burden of establishing that the accident did not occur 



through its negligence, but the burden of proving (negli¬ 
gence rests solely upon the complaining party. If, from the 
evidence, therefore, you believe that the plaintiff has failed 
to establish negligence of this defendant, by a preponder¬ 
ance of the evidence, then it is your duty to return a verdict 
in favor of the defendant, Bell Cab Company. 

Defendant's, Bell Cab Company, 
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Instruction No. 8 


The jury is instructed that while there are two 
defendants in this action, it does not follow from thit fact 
alone that if one is liable, both are liable. Each is entitled 
to a fair consideration of his own defense, and is not to be 
prejudiced by the fact, if it should become a fact, that you 
find against the other. The instructions I give you govern 
the case as to each defendant; is to the same effect sis if he 
were the only defendant in the action. If you should find 
that only one defendant is liable, then your verdict in favor 
of the plaintiff should be rendered against that defendant 
alone. 


Defendant's, Bell Cab Company, 

16 Instruction No. 8a 

The Jury are instructed that if they find tliat any 
witness has testified falsely about any material matter 
about which he or she cannot be mistaken, you are at lib¬ 
erty to disregard all or any part of the testimony bf such 
witness, or to give to the testimony of such witness such 
weight as the Jury deems proper. 


Defendant's, Bell Cab Company, 

17 Instruction No. 9 

The jury is instructed that if you find from the 
evidence that the defendant, Schmidt, violated the traffic 
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regulations then and there in effect in the District of Co¬ 
lumbia specifically Sections 28(a), 28(b); 22(b) and 22(c), 
as follows: 

“Section 28, Right-of-Way Between Vehicles 

“(a) A vehicle approaching an intersection shall 
slow down and be kept under such control as to avoid 
colliding with pedestrians or vehicles. 

“The driver of a vehicle approaching the intersec¬ 
tion shall yield the right-of-way to a vehicle which has 
entered the intersection. When two vehicles enter an 
intersection at the same time, the driver of the vehicle 
on the left shall yield to the driver on the right. 

“(b) At any point at which an official ‘Stop’ sign 
has been erected all vehicles shall come to a complete 
stop and shall yield to other vehicles within the inter¬ 
section or approaching so closely thereto as to consti¬ 
tute an immediate hazard, but said driver having so 
yielded may proceed and other vehicles approaching 
the intersection shall yield to the vehicle so proceed¬ 
ing into or across said intersection.” 

“Section 22. Restrictions as to Speed. 

18 “(b) No person shall drive a vehicle upon 

a highway at a greater speed than is reasonable 
and prudent having due regard to the traffic, surface, 
and width of the highway, and the hazard at intersec¬ 
tions, and any other conditions then existing. 

“(c) The speed of any vehicle on any street, high¬ 
way, or bridge in the District of Columbia shall not 
exceed 25 miles per hour, except as hereinafter spe¬ 
cifically provided, or as may otherwise be indicated by 
official signs. 

Such violations were negligence as a matter of law, and, 
if they were the proximate cause of the plaintiff’s injury, 
plaintiff is entitled to a verdict against defendant, Schmidt. 



This cause having come on for hearing on the 23rd day 
of January, 1946, before the Court and a jury of good and 
lawful persons of this district, to wit: 

William L. Lawson 
James W. McDermitt 
Bruce W. Wall 
Charles Kakeris 
Thomas McG. Walker 
Philip S. Regan 
Otto C. Harris 
Archibald B. Evans 
Julius Seligson 
Frank E. Wall 
James H. Mathiot 
Henry M. Ingram 

who, after having been duly sworn to well and truly tiy the 
issues between Myrtle Coppridge, plaintiff, and Alvin 
Schmidt and Bell Cab Co., Inc., defendants, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 25th day of January, 1946] that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to her by the defendants by reason 
of the premises is the sum of $4,000. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of Four Thousand Dollars 
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together with costs, and Directed Verdict in favor of Bell 
Cab Co., Inc., vs. Alvin Schmidt in the sum of $4,000. 

Charles E. Stewart, 

Clerk , 

By James W. Parsons, 
Assistant Clerk. 

By direction of 

Justice T. Alan Goldsborough 

NOTICE OF APPEAL 

176 Notice is hereby given this 12th day of March, 
1946, that defendant, Bell Cab Company, Inc., hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 25th day of January, 1946 in favor of Myrtle Copp- 
ridge against said defendant, Bell Cab Company, Inc. 

Walter M. Bastian, 

Joseph D. Btjlman, 
Attorneys for Defendant, 
Bell Cab Company, Inc., 

719 Woodward Building, 
DI. 0158. 


MISS MYRTLE COPPRIDGE 

• • • • • 


20 DIRECT EXAMINATION 


Myrtle Bell Coppridge. 
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I 

Q Referring to the day of May 1, 1944: Did you have 
occasion to engage a taxi cab on that date? A • • • I 
hailed a taxi cab on Columbia Road at that time. 

Q What time of the day was that? A "Well, it 

21 was between 5 and 5:30 in the afternoon; some¬ 
where along there. 

Q What taxi cab was it? What company operated it? 
A It was a Bell Taxi. 

Q Do you know the name of the driver? A Travis. 

Q In what direction were you going on Franklin Street? 
A East on Franklin Street. 

Q Do you know about what time it was when you ap¬ 
proached the intersection of Fourth Street? A No r I am 
sorry, I do not. 

Q • • • Now, as you approached that intersec- 

22 tion there, did you notice anything with respect to 
the manner in which the cab was being operated? 

A Well, as we were going up Franklin Street there is a 
sort of incline there and the taxi seemed to pick up a little 
speed as it was getting to the curb, and, as we were going 
across the street, I happened to look out the side of the 
car, which was on the right side, and I saw a car approach¬ 
ing. 

• • • • • 

Q Wliere were you seated in the cab? A Well, I was 
seated on the right side of the cab. 

Q In the rear seat? A In the rear seat, yes, sir. 

i 

• • • * * 

Q Will you show the approximate position of 
24 your cab as you approached the intersection? A 
Well, if they were divided in lanes, we would be in 
the second lane here (indicating). * • • There seemed to 
be a car parked here on the side. 
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25 Q Was that car moving! A No. When we 
passed it it was still standing still. 

Q Was there anyone in the car? A I—yes, sir; there 
was, 

Q Do you know if the engine was running? A 1 am 
sure it had been going along with us at the time and it 
stopped at the comer. 

Q Where did you first observe this car? A I observed 
it back here (indicating) somewhere, somehow, but as we 
approached—well, this car stopped and we just continued. 

• # • * • 


Q Now, when did you first see the other vehicle which 
was involved in this collision? A Well, I think we had 
gotten just about to this apartment house at the comer. 

Q There is an apartment house at the comer? A Yes. 
Q How far is that back, approximately, from the 

26 curb line here at the comer? A It is not too far 
back. It is difficult to see the road to the right as 

you approach the intersection there. * * * It does extend 
a little out in the street so it makes it difficult to see when 
you approach the intersection. 

Q When did you first see the other car? A We had 
just got out in the intersection—I don’t know how many 
feet it would be. 

Q Could you say in feet or car lengths how far it was 
from an imaginary projection of this curb line? A I 
think it -would be about fifteen feet. 

Q That is when you first saw the other car? Is that 
correct? A Yes, sir. 

Q Where was he at that time? A Well, he was com¬ 
ing up this way (indicating). He was just about in the mid¬ 
dle of— 

Q (interposing) He was just about in the middle 

27 of Fourth Street? A That’s right. 
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Q And how fax back was he from say the imagi¬ 
nary projection of this curb line when you saw him? A 
Well, about a car and a half, I guess. 

Q About a car and a half back from here (indicating) 
when you saw him? Is that right? A That’s rightj 

Q Will you put an X mark approximately in the rele¬ 
vant position? (The witness marked the blackboard). 

By Mr. Creyke: 

Q Did you see any other vehicles or notice the move¬ 
ment of any other vehicles around these cars at the time 
of this accident? A No. I did not see anything moving. 

Q Did you see any other car that might have been con¬ 
cerned or involved in any way? A Well, there wa^ a bus 
over here on this corner (indicating). 

Q A bus over here (indicating)? A Yes. There is a 
bus stop over here. 

Q What was the bus doing? A The bus was 
28 parked. 

Q Then, as these two vehicles approached each 
other, you were seated in the car, in the cab: what if any 
action was taken by the driver of the cab? A Well, we, 
as we got to this intersection, we seemed to pick up speed 
for some reason. I noticed it drawing my attention. 

Mr. Bulman: I did not understand her. 


By Mr. Creyke: 


Q Will you repeat what you said last? A We had 
picked up speed as we were coming to the intersection. I 
noticed it because it was a higher rate of speed than it 
ordinarily had been as we were going up Franklin^ so we 
got across the intersection and about fifteen feet, I guess, 
and I spied this car coming on the left. I do not remember 
saying a thing at the time, but later on Mr. Travers speeded 
up again, it seem like, the second rate of speed. 

Q How far was he in the intersection when that was 
done? A Oh, we had not gone too far out there, jit was 
just about in the middle, I think. 
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Q Just about in the middle? A Yes. 

Q Did he at any time apply his brakes. A No, sir. 
He did not apply his brakes at all. 

29 Q Did lie at any time change the direction in 
which he was going, steering the car? A No, sir. 

Q What did the other driver do—the driver of this car 
coming up here (indicating) ? A The first thing I knew 
I saw the car approaching, as T said, and Mr. Travers 
picked up speed there and then all at once the car came 
into us. 

Q Do you know whether or not the driver of that car 
attempted to stop? A I really don’t know. I did not see 
the appliance of brakes at all. He—it seemed he just kept 
coming. 

Q Did he swerve—could you see whether he attempted 
to swerve his car or swerve in any direction? A Well, as 
he—when he found out he was going to hit us, well, he 
tried to put on his brakes at that time, but as he was com¬ 
ing across he did not apply his brakes, but when he found 
we were not going to get out of the way, I think maybe the 
second time we picked up speed—Mr. Travers saw the car 
at the same time and he tried to get out of the way of it: 
he told me he did. He tried to get out of the way of the cab 
I mean the other car. 


• • • • * 


Q Do you know the operator? A Mr. 
30 Schmidt. 

Q The defendant in this case? A Yes. 

Q What part of the two vehicles met? A Well, the 
front of his car in the same place where I was sitting, which 
would be on the rear right back, the rear right back. 

Q The front of Mr. Schmidt’s car hit the rear right 
back what of the cab? A The fender and the door. 

Q The fender and the rear door? A That’s right. 
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• • * * * 

i 

Q Where would you say the center of his car hit with 
respect to the cab? Did it hit? A It hit right wh^re I was 
sitting. 

Q Right where you were sitting? A Yes, sir! 

« * # * * 

Q Can you show us on the diagram about where 
31 you landed? A We landed just about oVer here 
(indicating on the blackboard). Some houses along 
here. And I know when we did hit the trunk flew open, and 
a brick flew into the yard or on to the porch or something 
of this house here, right on the corner. 

Q In what position did the car come to rest ? 4 If was 
still facing east, but we were still on the street. 

* • • • • 

CROSS EXAMINATION 

By MR. BULMAN: 

Q Miss Coppridge, inviting your attention to the 
evening when you engaged this taxi-cab, will you tell us 
where it was when you obtained the cab? A When I first 
got in the cab, at Columbia and Ontario, Northwest. 

Q At that time you lived on Lanier Place? A Yes, 
sir. 

Q And your destination was Northeajst some- 
47 where? A Yes, sir. 

Q When you got in the taxi-cab, where did you 
go; do you remember the route? A I really donjt remem¬ 
ber the route, no. 

Q You got the cab at Eighteenth and Ontario? A No, 
sir, Columbia and Ontario. 

Q From the time, from Columbia Road until the time 
you got to Franklin Street, Northeast, that is some distance, 
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is it not? A Yes, sir, it is quite some distance. 

Q From the time you engaged the cab until you got on 
Franklin Street, will you tell us approximately how many 
stop signs and start signs your cab driver was confronted 
with? A I am sorry, I don’t know. 

Q You didn’t pay any attention as to how he was driv¬ 
ing? A I didn’t notice the stop signs. 

Q There was nothing unusual to lead you to watch as to 
whether there were stop signs or not? A No, sir. 

Q And he was operating his taxi-cab in the usual man¬ 
ner? A I think he was. 

Q And he was operating it carefully until you 

48 got on Franklin Street? A As far as I remember, 
I think he was. 

Q Where would you say that you entered Franklin 
Street? A I wouldn’t remember. 

Q Do you know whether Franklin Street is a through 
lane of traffic, or a through street, and traffic entering on a 
stop and start sign? A Right now there is a stop sign 
on Franklin. 

Q For other streets entering Franklin, in other words, 
traffic going on Franklin has the right of way over traffic 
that comes into it? A I wouldn’t know any other place 
except Fourth Street. 

Q For how long a distance would you say you traveled 
on Franklin Street until you got to Fourth Street? A I 
don’t know. 

Q There was nothing about the operation of the taxi¬ 
cab on Franklin Street that made you pay attention to the 
way the taxi driver was driving at that particular time? 
A As far as I know, no. 

Q Wasn’t he operating the taxi-cab carefully up to 
Fourth Street? A He seemed to have been. 

Q And when he got to Fourth Street you told us yes¬ 
terday that, to get your directions straight, this 

49 would be Franklin Street? (indicating to black¬ 
board) A Yes, sir. 
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Q And you would be going in an easterly direction? 
A Yes, sir. 

Q And Fourth Street runs north and South ? A Yes, 
sir. 

Q You have been out to the scene of the accident since it 
happened? A Yes, sir, I have. 

Q On this corner you have so designated, there is a 
large apartment house? A Yes, sir. 

Q And the apartment house is almost to the pavement 
line and there is very little space in front of it? A Yes, 
sir. 

Q So, when you drive east on Franklin Street, ^ r ou can¬ 
not see south on Fourth Street until you get beyond the 
building line of the apartment house, that is correct? A 
Well, that apartment house does protrude a little out in 
the street. 

Q So, when you drive along here (indicating), j;he same 
route your taxi-cab was taking, you have to go beyond the 
building line before you can see south on Fourth Street, is 
that correct? A I think you would have to. 

50 Q Now, as you approached Fourth Street on this 
particular evening, you told us yesterday that your 
driver seemed to slow down and then speeded up? A He 
seemed to pick up speed as he was coming up. 

Q Coming where? A As we approached the intersec¬ 
tion, he seemed to pick up speed. 

Q Tell us what happened when you got to this imagi¬ 
nary curb line? A Nothing happened. He picked up 
speed. He didn’t hold back at all. 

Q Before you got in the intersection, will yop tell us 
how fast he was going at that time? A I am sorry, but 
I wouldn’t know the amount of mileage. 

Q There came a time when the taxi-cab reached the 
intersection? A Yes, sir. 

Q At that time how far was your cab in the intersec¬ 
tion before you saw this other car? A Well, we were not 
quite half way through when I looked to my right and saw 
this car approaching. 
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Q So, your testimony is you were not quite half way 
through the intersection when you first observed this 

51 other car approaching? A That is right. 

Q At that time how far below the intersection 
of this curb line was the other car—pick out any spot in this 
court room and tell us how far the car was from you when 
you were half way in the intersection. A I think about 
a car length or so. 

Q What do you estimate a car length to be? A About 
fifteen feet I think. 

Q So, you were almost half way in the intersection 
when the other car was almost fifteen feet away from you? 
A Yes, sir. 

Q Can you estimate how fast the other car was com¬ 
ing? A I wouldn’t know a thing about speed. 

Q From the time you saw that other car until the im¬ 
pact took place, had the other car stopped? A We didn’t 
stop. 

Q The other car, I mean. A The other car applied 
its brakes. 

Q How do you know he did? A Because I heard a lot 
of screeching. 

Q Did the other car come in contact with your car? A 
Yes, sir.. 

Q How far was your car across the intersection 

52 when the other car struck it? A We were a little 
past the middle. 

Q Your car was a little past the middle, that is the back 
was past or the front? A The back part of the car. 

Q It was past the intersection? A Just a little. 

Q Do you know whether your driver swerved his car? 
A The impact was quite terrific and pushed us across the 
street. It was terrific when he hit the car. 

Q You remember all of these details? A That is 
right. 

Q As happening on the day of the accident? A Yes, 
sir, except it is difficult to know the distance. 
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Q Now, after the other car struck the car in which you 
were riding, where did the taxi-cab wind up? A We 
landed on the northeast corner. 

Q Over here? (indicating) A Yes, sir. 

Q Was any portion of the taxi-cab on the payement? 
A No, sir, it was all on the street. 

Q You are positive of that? A I am quite su^e. 

I 

• • • • • 

W. B. PHASES 

i 

I 

I 

• • • * * 


65 DIRECT EXAMINATION 


• • • • • 

By Mr. Kirks: 

Q Will you state your full name? A W. B. Phares. 
Q You are a member of the Metropolitan Police Force? 
A Yes, sir. 

Q What division are you assigned to? A Accident 
and Investigation. 

i 

i 

j 

i 

***** 

i 

i 

i 

Mr. Bulman: I will stipulate the officer’s qualifications. 
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By Mr. Kirks: 

Q Directing your attention to May 1, 1944, were you 
called to proceed to an accident which occurred at Frank¬ 
lin Road and Fourth Street, Northeast? A I was. 

Q Will you please state what you found when you ar¬ 
rived there? A When I arrived there it must have 

66 been about fifteen minutes or so after the accident. 

Q What time was that approximately? A I 
believe about 7 o’clock. I can refer to my notes and tell 
you. (Referring to notes) The accident happened at 7:20, 
so we must have gotten there around 7:35. 

Q At the time that you arrived there, Officer, what was 
the condition of the light? A There is no light there. 

Q I mean was the sun shining? A I couldn’t answer 
that. I know it wasn’t dark. 

Q So you could see clearly? A Yes, sir. 

Q What was the condition of the street with respect to 
its dryness ? A The street was dry, and it was clear. 

Q Will you tell what you observed when you arrived 
there? A When I arrived on the scene there was a taxi¬ 
cab with the right rear wheel sitting up on the northeast 
corner of Fourth and Franklin, and a private automobile 
pretty much in the intersection, and facing in a northeast 
direction. 

Q Did you make any measurements at that time? A 
Yes, sir. 

Q Directing your attention to the taxi-cab, was there 
any evidence of skid marks indicating that the 

67 brakes had been applied by the taxi-cab? A No, 
sir. 

Q Now, with respect to the civilian car driven by 
Schmidt, did you make any measurements? A Yes, sir. 

Q Now, what did your measurements indicate with re¬ 
spect to the application of brakes by Schmidt? A He had 
twelve feet and ten inches of skid marks. 

Q Now, does that include side drag? A No, sir. 
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Q Those were straight skid marks! A Yes, sir, 
twelve feet, ten inches of skid. 

Q At what point did those skid marks begin? A Six 
feet north on tne south curb on Franklin. 

Q They extended six feet north of the south curb on 
Franklin ? A Yes, sir. 

Q Was tnere any side drag? A Yes, sir, ten feet and 
two inches wnere the private automobile had been fragged 
in a northeast direction. 

Q That distance is added to the twelve feet? A No, 
sir, the skid marks were twelve feet and ten inches up to 
the point of impact, and there was a side drag. We did not 
consider that a skid mark. It is a drag. 

Q Was there a stop sign on either one pf these 
68 two streets? A There was a stop sign foij Fourth 
Street, stopping the Fourth Street traffic. 


Q Did Travis say anything to you when you saw 
69 him after you arrived with respect to how this acci¬ 
dent came about? A Well, his first statement was 
that the north bound automobile had passed the stop sign 
and run into the side of him—he said, I am not sure how 
he put it, but he saw him down the street, and jwhen he 
looked back to see what was coming south on Fourth Street, 
and then looking north, this man was just about On top of 
him. I am not sure those were his exact words. 


• • * • # 

i 

Q Now, you have stated that the cab had its right rear 
wheel on the curb up at this corner. What was the general 
condition of the cab? A Well, the cab was struck in the 

i 


i 


26 


right rear door and of course it went around and hit the 
curb, and the right rear wheel hit another obstruction and 
bounced up. I don’t know whether that was damaged or 
not. 

The Court: Did I understand you to say that the driver 
said he looked south and saw this private car coming and 
that then he looked north, and then when he looked south 
again the car was nearly on him, is that what you said? 

The Witness: Yes, sir, he said he saw the car 
70 quite a ways down the street, and of course he knew 
there was a stop sign, and when he looked north and 
then when he looked back again, the car was just about on 
him. 

Q How long had the stop sign been on Fourth Street? 
A I couldn’t answer that. That stop sign was on Frank¬ 
lin Street, and it had been changed or reversed around but 
I don’t know when. I could have checked and found ouf but 
the sign had for some months been changed. 

Q What was the condition of Schmidt’s automobile, 
the vehicle that was driving north on Fourth Street? A 
You mean as to the damage? 

Q Yes. A It was damaged in the front, and it hit the 
right side of the taxi-cab, and naturally he was pulled about 
ten feet. 




The Witness: These skid marks start here six 
73 feet north of this curb, the south curb on Franklin 
Street at this side, and you see where the front 
wheel of this car was pulled up here. This taxi-cab, the 
right wheel was sitting up on this curb, the east curb, and 
the point of impact was 28 feet 6 inches from this curb. 

Mr. Bulman: Would you mind running out the imagi¬ 
nary curb line. 

(Witness does as directed.) 



The witness: If yon conld follow this line, this is 38 feet 
and 4 inches from this west curb line to the point of impact, 
and 28 feet, 6 inches, from here, and the side drag iwas 10 
feet, 5 inches and the skid was 12 feet, 10 inches. 

By Mr. Kirks: 

Q What do you mean by side drag—what does that indi¬ 
cate? A It means where the front of his car hs[d been 
pulled around. 

Q It had been pulled how many feet sideways? ! A 10 
feet, 5 inches. That was taken from where the left 
74 wheel started to where the left wheel stopped. 

Q How wide is Franklin Street? A Franklin 
Street is 41 feet, and Fourth Street is 50 feet. j 

# • • * * 

CROSS EXAMINATION 

By Mr. Bulman: 


Q Inviting your attention to the diagram. On [Fourth 
Street are there any street car tracks? A Yes, sir. 

Q Single track or double? A It is double. 

Q And when you put down this measurement, 38 feet 
and 4 inches, indicating from this curb here, is that the 
east curb line or the west curb line? A I mean the west 
curb line. That is 38 feet and 4 inches east of the west curb 
line on Fourth Street. 

Q That was the point of impact as appearing to you 
where the taxi-cab was struck? A Yes, sir. 

75 Q In other words, the taxi-cab travelled 38 feet 
and 4 inches across the intersection? A That is 38 
feet and 4 inches. That is the point of impact. Of course, 
that cab was struck in the rear part, which actually put the 
front a little further, but we made it right where they came 
together. 
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Q If the point of impact was 38 feet and 4 inches, across 
the intersection, how much farther was the front of the cab 
—in other words, how long was that cab approximately? 
A That wonld be about 16 feet long. 

Q And it was struck where? A It was struck at the 
right rear door, so I would say it was probably 6 feet maybe 
farther from the intersection. 

Q Now, if the front of the cab as you estimate was 6 
feet more to the front of the cab, it would be 38 feet and 6 
feet, so therefore in your estimation the taxi-cab had driven 
44 feet and 4 inches through this 50 foot intersection? A 
Yes, sir. 

Q Now, the point of impact as determined by you was 
here. How do you determine that as the point of impact? 
A It was pointed out by the two operators and also by the 
debris and skid marks in the street. 

Q In other words, when the two vehicles came together 
there were visible signs to indicate that such as de- 
76 bris, so that you could determine where the two cars 
met. A In this particular case you could see 
where the skid marks went right up, and where the cars 
hit, and there was this side drag, so that it was very easy 
to determine. 

Q You could determine the point of impact with more 
certainty than in most cases? A Not more than the aver¬ 
age, but better than in a lot of them. This was also pointed 
out by the operators. 

Q Now, with respect to Fourth Street, is there or not a 
stop sign located there? A There is a stop sign on Fourth 
Street. 

Q How many feet below this curb, and when I say this 
curb I mean the southeast curb, is there a stop sign there? 
A I do not have that measurement; they usually are from 
20 to 25 feet back, but I do not have that one. 

Q Could you tell whether it was one of these low stop 
signs? A No, sir, it is high. 

Q How high is that stop sign? Was it 6 feet high? A 
Yes, sir, I think it was over 6 feet. 


Q Was it one of those signs which has a metal post? A 
It is a metal post, and yon can regulate it up or dotam. 

Q You can elevate it up or down? A Yes, sir. 
77 Q Can you tell whether that stop sign w$s there 
that day? A Yes, sir. 

Q And what was the condition of the weather? A 
Clear. 


t • • • • 

ERNEST EDWIN TRAVIS 


..... 

I 

81 DIRECT* EXAMINATION 

BY MR. BULMAN: j 

Q State your full name. A Ernest Edwin Travis. 

• • • • • 

Q In May 1944, what were you doing? A Diving a 
Bell Cab. 

Q Directing your attention to the evening of May 4th, 
did you pick up a passenger at Ontario and Columbia 
Road? A Yes, sir. 

Q Was it a lady or a man? A A lady. 

Q Do you see that lady in the Courtroom? A Yes, 
sir. 

Q Where is she seated? A In the rear seat on 

82 the right side. 
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Q Could you tell whether you are familiar with the 
intersection of Fourth and Franklin Streets? A I am. 

Q Do you remember approaching it on that evening? 
A I do. * 

Q Was there any other traffic on Franklin Street on 
that particular evening? A I recall there was. 

83 Q Please tell us how fast you were going. A 
About 25 miles an hour. 

Q Tell us what you did as you approached Fourth and 
Franklin Streets, Northeast. A I slowed up and looked 
to the right— 

THE COURT: Do not talk so fast. 

THE WITNESS: I slowed up as I approached the 
intersection, and I glanced to the right and I noticed a 
car coming up Fourth Street, and then I glanced to the left 
to see if there was any pedestrians or any other traffic 
coming. 

Q When you glanced to the right you say you saw a 
car? A I did. 

Q How far was that car from you? A I would say 
four or five houses. 

Q How many feet would you say it was away from you? 
A About 75 feet, I judge. 

Q Where was your car at that time with respect to 
the intersection? A It was just about entering the in¬ 
tersection. 

Q Inviting your attention to this drawing, this is Fourth 
Street going north and south, and this is Franklin Street. 
What if anything is located on the southeast corner 
there? A An apartment house. 

84 Q Where does that apartment house go with re¬ 
spect to the pavement? A Nearly to the border of 

the street. 

Q As you were proceeding east, what line of traffic were 
you in? A In the right lane. 

Q This is the second lane, south curb. Now, where would 
you be? A I would be in this lane. 



Q This will be Fourth Street, and does Fourty Street 
have car tracks on it? A Yes, sir. 

Q This will be Fourth Street and this will be Franklin, 
and you were going in an easterly direction? A Yes, sir. 

Q Now, when is the first time you can see down sputh on 
Fourth Street, Mr. Travis? A Just as you go ihto the 
intersection, for the apartment house and the parked cars 
would block your view. 

Q Were there any cars parked here? A Yes, sir. 

Q Where was the front of your car with respect to 
this imaginary line, which is the west curb line of [Fourth 
Street, the first time you observed this car? A Just 
past the borderline of parked cars. 

85 Q You had passed this curbline here? A Yes, 
sir. 

Q Where was this other car? A I would say 75 feet 
down the street. 

Q What did you then do? A I glanced to the left 
after seeing this car, and then I proceeded on to th|e inter¬ 
section and glanced right again and this other car was 
right on me. 

Q How far was he away when you observed him the 
second time? A He was right on me. 

Q Could you tell approximately what speed he was 
coming? A I would judge between 40 and 45. 

Q Where did this car strike your car? A Tie right 
rear door. 

Q What happened to your car? A It knocked tne com¬ 
pletely around and one wheel was back up on the sidewalk, 
and I was back in the direction I was coming from. 

Q Do you know whether there are any stop signs located 
at that intersection? A There are on Fourth Street. 

Q Where on Fourth Street are they located? A About 
15 feet from the corner. 

86 Q Come down here and mark where that stop 
sign is approximately. 

(Witness does as directed.) 
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Q Could you tell us how long that stop sign has been 
there? A It has been there eight or ten months, I would 
say. 

Q What kind of a stop sign is it, a low one, medium or 
high? A It is a high one. 

Q How many feet high would you say it is? A At 
least ten feet. 

Q How is it built? A Well, it is on a steel pole and 
the usual bolts that hold it on. 

Q Will you tell us what happened to your car? A 
Well, I had two bricks in the trunk of my car and one was 
completely out and the impact knocked my trunk open and 
both of them spun through the air and one went through 
a window. 


• • • • • 

89 CROSS EXAMINATION 


• • • • • 


92 Q Didn’t you hear the testimony by the other 
witnesses to the effect there was a car beside you 

to your right which was moving in an easterly direction— 
do you know whether there was or was not such a car? A 
I don’t recall now. 

Q You testified you were on the lane next to the parked 
cars. A Yes, sir. 

Q Franklin Street is a four lane street and with no 
parked cars, that would cut it down to one lane moving? 
A Yes, sir. 

93 Q There was just one lane moving? A Yes, 
sir. 

Q Going in an easterly direction? A Yes, sir. 



THE COURT: I did not hear what you said Regard¬ 
ing the parked cars. 

THE WITNESS: I said when there were parked 
cars on either side of the street that would make Frank¬ 
lin Street a two lane street for moving traffic. 

* # * * * 

Q Will you step down to this diagram again and indicate 
to us where you were when you first apprehendec) there 
was any danger, and tell us what you saw; tell us th,e posi¬ 
tion of your car, and the approximate position of thfe other 
vehicle. A T was moving up Franklin Street in this direc¬ 
tion. As I approached the intersection, or as I reached the 
intersection I could see this car coming up Fourth Street 
at which I thought was a safe distance and knowing the 
stop sign was there, and I glanced in the other direction, 
and I saw nothing in that direction and I went through the 
intersection. 

Q Show relatively where you were with respect to the 
north and south comer there—I want to get your 
94 car in the relative position. A I can’t tell you 
exactly the feet. 

Q How far would you say you were north of thi|s curb, 
or imaginary line as it would extend across the street? A 
You mean north? 

Q Yes. A I would say I was about the middle of the 
street. I was caught there pretty close. 

Q Will you put a square to indicate your car, and show 
where you were? 

(Witness does as directed.) 

Q You were in fairly close to the center line, to describe 
the intersection north and south? A Yes, sir. 

Q If we took this line out, your relative line movement, 
you were coming straight out approximately in the center? 

I 
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A Yes, sir. 

Q Where was this other car—is that where you saw 
the Schmidt car, right there! A I would say the Schmidt 

car was about the distance of 75 feet down Fourth Street. 

• # • • • 

95 Q Was there a car anywhere to the right of you 
proceeding east on Franklin! A There may have 

been one parked at the curb. I don’t know that either. 

• • • • * 

96 Q Show us the point of impact. A My car is 

here when I see him coming and to avoid the collis¬ 
ion I swung and that put me here (indicating). 

Q How many feet off of your track did you swerve 
before the actual collision occurred! A Possibly four 
or five. 

Q Is there any grade on Franklin Street going east * * 




Franklin is a through street there and vou come up a little 
hilL 

Q What speed -were you making coming down that hill! 

A I would say about 25. 

• * • * • 

118 MR. BULMAN: No further testimony, your 
Honor. May we approach the bench! 

(Thereupon counsel approached the bench, and the 
following occurred out of the hearing of the jury:) 
MR. BULMAN: I have here a certified copy 

119 of the record of the Municipal Court, Criminal Di¬ 
vision, wherein Schmidt pleaded guilty to failing 

to yield the right of way, and I want to introduce this as 
an admission against Schmidt. You see he was not found 
guilty, but he plead guilty. 
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MR. CREYKE: We object in the absence of having 
Schmidt here to testify or explain the nature of thatj. 

MR. BULMAN: We have a cross claim here. I will 
bring up the original record if your Honor wants me to. 
Would your Honor want to hear me further on that point? 

THE COURT: I do not know—wait a minute—yes, 
I do. 

MR. BULMAN: If Mr. Schmidt would go on the stand 
and say, * * I was at fault in an accident at 4th and Franklin 
Streets, I could put your Honor on the stand to shcv^ that. 

THE COURT: Have you any authorities on that? 

MR. BULMAN: Yes, sir. 

THE COURT: The Court sustains the objectijon. 

MR. BULMAN: May I state my position for the rec¬ 
ord? 

THE COURT: Yes. 

MR. BULMAN: A plea of guilty was entered by the 
defendant Schmidt in this case for failing to give the right 
of way, and my position is this is clearly an admission 
against interest, this defendant having pleaded guilty, and 
therefore it is admissible as against the defendant Schmidt 
in this case, and in view of the fact that the Bell Cab Com¬ 
pany is a co-defendant, we have a right to shop that 
120 the defendant Schmidt plead guilty to the charge of 
failing to yield the right of way in court. 

THE COURT: Is that all? 

ME. BULMAN: Yes, sir. 

THE COURT: The objection is sustained. 

MR. BULMAN: We note an exception to youif Hon¬ 
or’s ruling. 


i 

i 
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123 (Thereupon the jury was excused from the 

room, and the following occured out of the hear¬ 
ing of the jury: 

MB. BULMAN: For the purpose of the record 1 
would like at this time to move for a directed verdict on the 
ground that there is no evidence before your Honor which 

indicates that the cab driver was negligent in any degree. 

\ 


*»*•## 


THE COURT: There was no motion made at the con¬ 
clusion of the plaintiff’s testimony. 

MR. BULMAN: No, but I still have the right to 
make it at the present time. 




124 (After argument: 

THE COURT: I will overrule your motion and let 
the case go to the jury. 

MR. BULMAN: We note an exception to your Hon¬ 
or's ruling. 


• • • • • 


THE COURT: I notice that you have got 2 No. 8’s. 
I will mark the second one No. 8-a. Now, your instruction 
No. 9 is not complete. 

MR. BULMAN: I state in this No. 9 that if the jury 
finds the evidence that the defendant Schmidt violated the 
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traffic regulations that would be negligence, and if they find 
it was an approximate cause if the injured to the plaintiff 
then the plaintiff would be entitled to a verdict ^gainst 
the defendant Schmidt. 

THE COURT: I know, but that is not complete. I 
wish you would complete it before you hand it to me. 


127 Now, what do you think about No. 3. I ^ill ask 
counsel for the plaintiff, is this prayer No. 3 b&sed on 
an instruction of the court, or is it just something taken 
out of the page; it does not sound like an instruction to me. 

MR. BULMAN: In regard to this prayer there was 
no stop sign there on Franklin, and Miss Coppridge said 
the first time she saw the other car they had already gotten 
into the intersection, and the law says that the person is 
presumed to obey the law. They were on a straight! boule¬ 
vard street, and this cab driver said that when 
saw this other car it was 75 feet away, and he was 
20 or 25 miles an hour, and slows down, and th( 
ahead. 

THE COURT: The trouble is you have not read the 
prayer. You are talking about something else. It says 
here that he is to exercise the highest degree of care. 



MR. BULMAN: Where a person is on a boulevard 
street, and the other person is a safe distance away, is 
your Honor going to rule that car must stop; is that what 
you are saying? 


THE COURT: If what you say was uncontradicted 
the circumstances might be different, and then you? client 
would have exercised the highest degree of care, but this 
case says here and I think properly—it is not pro- 
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128 claimed that the instructions submitted is an in¬ 
correct statement of the law applicable to a situa¬ 
tion of this kind. It says here that the jury is instructed that 
the degree of care to be shown by a common carrier to its 
passenger is paramount to the right of the common carrier 
to pursue its right-of-way in respect to another car, and if 
the Bell Cab Company, of the driver of the cab company 
did not exercise the highest degree of care with respect to 
the plaintiff etc. 

In this case did the driver of the taxicab have the right- 
of-way? 

MB. BULMAN: Yes, your Honor. This other car 
was 75 feet away and he had the right-of-way. 

THE COURT: I am going to change “extraordinary 
care” to “the highest degree of care”, and I will grant 
the third instruction as amended. 

MR. BULMAN: We note an exception. 




133 Now, in the 9th prayer, the difficulty about that is 
that it tells the jury to find a verdict against Schmidt, 
but by inference it tells the jury that it can not find the 
verdict also against the Bell Cab Company. The inference 
is that to find there was a violation of these various regula¬ 
tions, that it must find a verdict solely against Schmidt. 
That is the inference I draw. 

MR. BULMAN: If we change it— 

THE COURT: I could fix it this way that the plain¬ 
tiff is entitled to a verdict against Schmidt even though it 
also finds a verdict against the defendant the Bell Cab 
Company. 
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MR. BULMAN: I have this conclusion to make that 
such violation was negligence as a matter of law", and if 
that was the sole cause of the injuries to the plaintiff, 
then the plaintiff would be entitled to a verdict against 
Schmidt. In other words, if the violation of these regula¬ 
tions was the sole cause, and Bell Cab Company in no way 
contributed to the accident, then Schmidt is the only 
134 one to be held responsible. 

THE COURT: Yes, but the wording is that it 
looks like as if it were a prayer offered by the plaintiff. 

MR CREYKE: I think our No. 7 covers thatj 

THE COURT: If this was a prayer offered by the 
defendant, Bell Cab Company, in its cross-action, jit would 
be a different proposition. 

MR. BULMAN: Both of my cases are simultaneously, 
and I am offering it on behalf of the defendant, Bell Cab 
Company, against Schmidt. 

THE COURT: The court will refuse that prayer. 

MR. BULMAN: We note an exception, your Honor. 
Your Honor is not going to exclude us from argufing that 
if there was a violation of these regulations, and fhat was 
the sole cause of the accident, the plaintiff can not recover 
against the Bell Cab Company? 

THE COURT: Of course you can argue that. 

# • • • • 

i 

i 

140 THE COURT’S CHARGE TO THE JURY 

THE COURT: Gentlemen, the law in tJhis case 
is, in the Court’s opinion, sufficiently embodied ini certain 
instructions the Court will now read: 
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At the time of the accident in question, the defendant, 
Bell Cab Company, a corporation, was a common carrier 
operating a taxicab in which the plaintiff was a passenger 
for hire. As a common carrier, the defendant, Bell Cab 
Company, was required by law to use the highest degree of 
care for the safe carriage of plaintiff as a passenger. This 
highest degree of care which the law places upon a com¬ 
mon carrier does not make the common carrier an insurer 
of the passenger’s safety, but it does require the common 
carrier to exercise all the care and skill and foresight within 
reason for the safe carriage of the passenger. 

The Traffic and Motor Vehicle Regulations in effect in 
the District of Columbia at the time of the accident provide: 

A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. That applies to all vehicles whether 
they have the right of way or not. All vehicles approach¬ 
ing the crossing are, under the regulations, supposed to 
slow down and be kept under control. 

If you find from the evidence in this case that the de¬ 
fendant, Bell Cab Company, violated this Traffic Regula¬ 
tion just read to you, your are instructed that such viola¬ 
tion constituted negligence as a matter of law on the 
141 part of the defendant, Bell Cab Company. 

If you further find that such violation on the part of 
the defendant, Bell Cab Company, contributed in some de¬ 
gree as a proximate cause of the injuries found by you 
to have been sustained by the plaintiff, then your verdict 
must be for plaintiff against the defendant, Bell Cab Com¬ 
pany. 

The jury is instructed that the degree of care to be 
shown by a common carrier to its passenger is paramount 
to the right of the common carrier to pursue its right of 
way in respect to another car. If you find the defendant, 
Bell Cab Company, in the exercise of its right of way, did 
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not exercise the highest degree of care with respect to the 
plaintiff and this failure to so act resulted in injury to the 
plaintiff, then your verdict must be for the plaintiff against 
the defendant, Bell Cab Company. 

What that means from a practical standpoint is this: 
That a common carrier, ordinarily, if there are no passen¬ 
gers involved, is in the same position as anyone else, for 
instance, driving an automobile. He has to exercise ordi¬ 
nary care, reasonable care; but, as soon as he has a p4ssen- 
ger the responsibility devolves upon him to exercise what 
is known in the law as the highest degree of care. That 
is what the instruction means. 

The jury is instructed that if it finds from all the evi¬ 
dence in the case that the defendant, Bell Cab Company, 
did not exercise the highest degree of care with re- 
342 spect to the plaintiff, and the defendant, Schmidt, 
did not exercise ordinary care at the time and place 
—Schmidt was the one driving the other car—and if it 
further finds that this negligence and carelessness on the 
part of both defendants proximately contributed to cause 
the injuries sustained by plaintiff, then the verdict must 
be for the plaintiff against both defendants. 

That means this: Of course, the plaintiff was not a pas¬ 
senger of Schmidt. Therefore, Schmidt was only required 
to use ordinary care. But, she was a passenger of the Bell 
Cab Company annd the Bell Cab Company was required to 
use the highest degree of care. 

If you should find that plaintiff is entitled to recover 
against both defendants, the Bell Cab Company and 
Schmidt, you may not allocate or prorate the damages be¬ 
tween them, but you must deliver a verdict in one single 
sum against both defendants whom you find to be |liable, 
regardless of how you might relatively grade their negli¬ 
gence if you were permitted to do so. 
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If your verdict is in favor of the plaintiff, then it is 
your duty to award to the plaintiff such sum as will fairly 
and reasonably compensate her for the damage suffered 
by her which proximately resulted from the negligence 
of the defendant. 

You will consider, in fixing the amount of the award, the 
elements of damage that I am now about to mention: 
143 The reasonable value, not exceeding the cost to 
said plaintiff of the examination, attention and care 
by physicians and surgeons, reasonably required, and ac¬ 
tually given in the treatment of said plaintiff and reason¬ 
ably certain to be required, and to be given in her future 
treatment, if any. 

The reasonable value, not exceeding the cost to said 
plaintiff of hospital accommodations and care, reasonably 
required, and actually given in the treatment of said plain¬ 
tiff, and 

The reasonable value of the time lost by said plaintiff 
since her injury wherein she has been unable to pursue her 
occupation. 

You will consider not only the elements of damage here¬ 
tofore mentioned, but you will award her also such sum 
as will reasonably compensate her for the pain and dis¬ 
comfort suffered by her and proximately resulting from 
the injury in question, and for such pain and discomfort, 
if any, as she is reasonably certain to suffer in the future 
from the same cause. 

The defendant, Alvin Schmidt—he was the driver of the 
other car—the defendant, Alvin Schmidt, has entered no 
defense to plaintiff’s claim, and so far as he is concerned, 
the jury is instructed to bring in a verdict for plaintiff 
against him in an amount which it determines will com¬ 
pensate her for her injuries, that is, for the injuries she 
sustained. 
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The jury is instructed that before the plaintiff can 

144 recover against the defendant, Bell Cab Company, 
Incorporated, you must find from the evidence that 

the defendant, Bell Cab Company, was guilty of negligence 
and that such negligence proximatelv caused or contrib¬ 
uted to the collision, and if you find that defendant, Bell 
Cab Company, Incorporated, was not guilty of any negli¬ 
gence in the operation of the taxicab and did not contribute 
in any manner to the collision, then your finding should 
be for the defendant, Bell Cab Company, Incorporated. 

If you find from the evidence that the accident, a,nd the 
resulting injury complained of, was one which by the ex¬ 
ercise of the highest degree of care the defendant, Bell 
Cab Company, could not have reasonably been expected to 
foresee and prevent, then it belongs to that class of occur¬ 
rences which in law is denominated as purely accidental 

and for which no liabilitv exists. 

* 

The jury is instructed that if you find from the evi¬ 
dence that the negligence of Schmidt, that is the driver 
of the other car, was the sole cause of the collision, then 
the plaintiff cannot recover against the Bell Cab Coijnpany, 
but only against Schmidt. 

The jury is instructed that the highest degree of care 
the law places upon a common carrier does not mhke the 
conunon carrier an insurer of the passenger’s safety, but 
it does require the common carrier to exercise all the care 
and skill and foresight with in reason for the safe 

145 carriage of his passengers. 

The jury is instructed as a matter of law that the 
burden is upon the plaintiff to prove by a preponderance 
of the evidence that the collision in question was contributed 
to by the negligence of the defendant, Bell Cab Company. 
In this regard you are instructed that the mere fact that 
a collision occurred creates no presumption on tie part 
of tills defendant; nor does the mere happening of the 
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accident shift to the defendant, Bell Cab Company, the 
burden of establishing that the accident did not occur 
through its negligence, but the burden of proving negli¬ 
gence rests solely upon the complaining party. If, from the 
evidence, therefore, you believe that the plaintiff has failed 
to establish negligence of this defendant, by a preponder¬ 
ance of the evidence, then it is your duty to return a verdict 
in favor of the defendant, Bell Cab Company. 

The jury is instructed that while there are two defen¬ 
dants in this action, it does not follow from that fact alone 
that if one is liable, both are liable. Each is entitled to a 
fair consideration of his own defense, and is not to be preju¬ 
diced by the fact, if it should become a fact, that you find 
against the other. The instructions I give you govern the 
case as to each defendant; is to the same effect as if he 
were the only defendant in the action. If you should find 
that only one defendant is liable, then your verdict in favor 
of the plaintiff should be rendered against that de- 
146 fendant alone. 

The Jury are instructed that if they find that any 
witness has testified falsely about any material matter 
about which he or she cannot be mistaken, you are at lib¬ 
erty to disregard all or any part of the testimony of such 
witness, or to give to the testimony of such witness such 
weight as the jury deems proper. 

Now, gentlemen, I do not think it would serve any good 
purpose for the Court to review the testimony in the case. 
The Court feels that the instructions which have been read 
to vou embody the law sufficiently. 

Of course, it is necessary for me to call your attention 
to the fact that in this case, as in every other case, it is 
necessary for the plaintiff to establish the liability of the 
defendant by a preponderance or the weight of the evi¬ 
dence. 
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I 

DEPOSITION 

151 ALVIN J. SCHMIDT 

• • * * * 

DIRECT EXAMINATION 
BY MR. MYERS: 

Q What is your full name? A Alvin John Schmidt. 

i 

« <**#>» 

152 Q What is your present status in the Selective 
Draft? A 1-A. 

Q And are you anticipating the receipt of a call into the 
armed forces? A Yes, sir. 

7 # l 

Q Were you involved in an accident in Washington, 

D. C., on the 1st of May, 1944? A I was. 

« * * * » 

Q With what other vehicle were you in collision at 
the time? A A taxicab. 

Q Do you recall the place of the accident? A It was 
at 4th and Franklin. 

Q In which direction were you going? A I was going 
out 4th. I am not clear about the exact direction, as far 
as northeast is concerned. 

Q In which direction was the other car which was 

153 later in collision with you coming from? A It was 
coming from Franklin, from my left. 

Q Where did the collision actually take plaee? A 
About in the center of the street on Franklin Street). 
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Q Will you tell us, in your own words, going back a little 
bit before you reached that intersection, just what hap¬ 
pened at that time? A Well, approaching the intersec¬ 
tion, there was a bus on my right at a standstill, discharg¬ 
ing passengers— 

Q At the comer of 4th and Franklin? A That’s 
right; and I was in the middle of the street, approaching 
Franklin, and a car coming up Franklin from the left 
stopped— 

Q Was that the car that was later involved in the ac¬ 
cident with you? A No, that was not the car that was 
involved in the accident with me; that was a car on the 
outside lane. The cab, which came up on the inside lane, 
did not stop. 

MR. MYERS: All right, go ahead, sir. 

A (Continuing) I assumed I was on a thoroughfare, 
because previous to that time Franklin had not been 
154 a stop street and there was a sign there that showed 
it was a stop street which was obstructed by the bus 
at the time I hit the cab, and which had just recently been 
put there. 

Q What type car was the other car coming east on 
Franklin Street in addition to the taxicab to which you 
referred? A It was a passenger car. 

Q Had it come east on Franklin Street in advance of 
the taxicab? 


A The taxicab seemed to come from behind the other 
car. 

Q Was the other car at a standstill when the taxicab 
passed it? A Yes, sir. 
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Q How far had the other car gotten into the intersec¬ 
tion at the time that it stopped? A It was at the corner; 
it hadn’t entered the intersection. 

155 MR. MYERS: Now, go on and tell u^ what 

happened after that. A Well, as soon as I saw the 
cab I applied the brakes, and the cab being immediately in 
front of me about at that time, I hit it head-on. 

Q Was there any evidence that you could see tiat the 
taxicab had applied its brakes or had attempted to swerve 
to avoid the accident? A There was no evidence there 
that I could see, no. 

Q Did you see the taxicab driver do anything to avoid 
the accident? A No, sir, I don’t recall anything. 


156 


CROSS EXAMINATION 


BY MR. BULMAN: 


158 Q As you approached the intersection of 4jth and 
Franklin Streets N.E., you had been on thi^ route 

before? A Yes. 

Q How many times would you say you had traveled 
this route? A Well, no more than half a dozen times at 
the most. 

Q And when was the last time you traveled it prior 
to the day of the accident? A About four or five 

159 months before, as far as I can recall. 

Q What would you say your speed was as you 
approached the intersection of Franklin and 4th Streets? 
A Somewhere in the vicinity of twenty-five miles an hour. 
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Q And as you approached the intersection of Frank¬ 
lin and 4th streets you did not slow up, did you! A No, 
I didn’t. 

Q And you didn’t stop pursuant to a stopsign that was 
on the southeast corner, did you, Mr. Schmidt! A I 
didn’t see any stopsign. 

Q And as you approached the intersection of 4th and 
Franklin streets, when was it that you first observed this 
car which was nearest the south curb of Franklin Street! 
A Just as I was about to pass a bus which was parked 
there discharging passengers. 

Q Were you in the first lane, second lane, or in the cen¬ 
ter of the street as you were going north on 4th Street! 
A I was in the center lane. 

Q How far south in feet or carlengths would you 

160 say you were from the curb line when you observed 
the first car, which is the private car! A Oh, I 

could say—That’s a pretty difficult question to answer, in 
feet. 

Q Well, carlengths, then. A About eight, I suppose. 
Q You were eight carlengths south of the south curb 
of Franklin Street when you first observed this private 
car, is that correct, sir? A The only thing I can give you 
on that is what happened after the collision, in measuring. 
As far as actual distances are concerned, I am afraid I 
can’t help you on that. 

MR. MYERS: Did vou understand Mr. Bulman’s 

* 

question to be carlengths or feet when you said “eight!” 

THE WITNESS: Well, in either case, carlengths or 
feet, it would still be a difficult question to answer. 

MR. MYERS: Then your answer is incorrect with re¬ 
spect to its being eight carlengths! 

THE WITNESS: A car length, I suppose, is 

161 about eight or ten feet, isn’t it! 
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MR. MYERS: Is that what your understand¬ 
ing of a car length is? 

THE WITNESS: Yes. 

MR. MYERS: Then that would make it eightiy feet 
back. 

THE WITNESS: Yes. 

MR. MYERS: Would you say your answer is correct, 
as it stands now? 

THE WITNESS: I would say approximately that 
distance. 

Q (By Mr. Bulman) Then your answer is that yo i were 
eighty feet south of the south curb of Franklin Stree'; when 
you first observed this private car? A Approximately, 
yes, sir. 

Q All right, sir. When you first observed this private 
car where was it in feet or car lengths west of this west 
curb of 4th Street? A It was moving at the time at a 
rather slow speed, and I suppose it was about three dr four 
car lengths, at ten foot lengths, from the curb. 

Q So that it was thirty or forty feet away from 
162 the curb? A Yes. 

MR. MYERS: From the intersection. 

MR. BULMAN: From this curb (indicating). 

MR. MYERS: From the imaginary curb. 

MR. BULMAN: From the curb, if extended, yes. 

Q Now, did you continue to keep your eye on th^t pri¬ 
vate car as you were proceeding north on 4th Street, or 
were you then looking in another direction as you were 
proceeding north? A No, I kept my eye on the car, be¬ 
cause he was coming, that is, still moving, coming up there; 
and I was also watching the bus, which was at a standstill, 
as I say, and I observed this passenger car come to a stop. 
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Q Now, when you observed him coming to a stop where, 
with respect to that west curb line, did that private car 
come to a stop? A I would say about eight or ten feet 
away from the actual entrance to the intersection. 

Q And he came to a full or complete stop, or was he 
just slowly rolling? A Came to a complete stop. 

163 Q And your car had never diminished speed all 
the time it was going north and all of this was tak¬ 
ing place? A That’s correct. 

Q Where was your car with respect to the south curb 
line of Franklin Street when you observed this other car 
come to a full and complete stop? A My car was just 
at the rear of that bus, which would be possibly between 
twenty and thirty feet. 

Q You were twenty or thirty feet south of the south 
curb line of Franklin Street when the private car came to 
a full and complete stop, is that correct? A Yes. 

Q And when was it you first observed the taxicab? A 
Just as he entered the intersection, coming into 4th Street 
intersection. 

Q And where was the front of your car at the time you 
first observed the front of the taxicab entering the inter¬ 
section? A I was just drawing abreast of the bus about 
that time. 

164 Q Wlien was it that you first started to apply 
your brakes? A As soon as I saw the cab coming 

into the intersection. 

Q Was the front of your car then into the intersection 
or behind the intersection? A It was still behind the 
intersection. 

Q And how far would you say, in feet or car lengths, 
it was behind the intersection when you first started to 
apply your brakes? A I am afraid I can’t answer that 
question in feet, because I don’t know exactly. 

Q All right. Now, will you tell us whether or not you 
skidded up to the point where your car and the taxicab 
came into collision with each other? A Yes, sir. 
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Q And what part of your car struck what part pf the 
taxicab? A The front of my car struck the right side of 
the taxicab, approximately at the rear door. 

Q And as a result of your car striking the taxicab; what 
happened to the taxicab? A The rear door and 

165 fender, I believe, was damaged. 

Q Did you have a conversation with the |police 
officers when they came there on the scene of the accident? 
A They questioned me, yes. 

Q And did you explain to them how the accident hap¬ 
pened, at the scene of the accident? A Yes. 

Q And did you tell them about this other car and the 
position of that other car? A I don’t remember that 
conversation clearly enough to make that statement. 

Q Can you tell us, from the time you first observed the 
taxicab until the point where the two cars met, wh^t the 
speed of the taxicab was, if you can tell us that? A 
the cab, at the time that it came into vision in the 
lane, appeared to pick up speed; the speed itself I couldn’t 
say. 

Q Can you now tell us whether or not the taxicalj) tried 
to get away from you and was putting on speed to avoid 
the accident? 

MR. MYERS: I object. He could not tell what is 
in the mind of the taxicab driver; whether he was 

166 making speed to get away, or making speed to get 
through the intersection. 

A I couldn’t tell exactly what the cab driver was try¬ 
ing to do, because at the time I was engaged in applying 
the brakes, trying to hold my car back. 

Q Well, was the taxicab accelerating speed appreciably 
so that you could notice that he was speeding up into the 
intersection? A After he passed the car that was at a 
standstill, yes. 

Q And will you tell us how fast he was going at that 
point, if you can tell us? A I couldn’t answer that. 


Well, 

center 



REDIRECT EXAMINATION 


By Mr. Myers: 




167 Q Was this stopped passenger car in a position 
to obstruct the view at that time between you and 
the taxicab coming past him at that time? A That, in 
conjunction with the building which is on the corner there, 
did have that effect. 

Q Did the taxicab driver accelerate his car as he was 
coming into the intersection, as you say, as he was passing 
this stopped passenger car? A It appeared to me that 
he did. 




Q And was the taxicab driver traveling in the 
168 center of Franklin Street? A Yes, sir. 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 9265 


BELL CAB COMPANY, INCORPORATED, 
a Corporation, Appellant 

vs. 

MYRTLE COPPRIDGE, Appellee 


APPELLEE’S BRIEF 


Counter-Statement of the Case. 

Myrtle Coppridge, plaintiff below, sued Alvin Schn|idt, 
Ernest Travis and the Bell Cab Company, Incorporated, a 
corporation, for personal injuries sustained when the Bell 
Cab driven by Travis in which she was riding, was in col¬ 
lision with the automobile of Alvin Schmidt. Schmidt jde- 
faulted; Travis was never served; Bell Cab Company, In¬ 
corporated, actively defended this suit and filed a cross 
claim against defendant Schmidt. 

The plaintiff, appellee herein, testified that she engaged 
the cab to take her from northwest Washington to an j ad¬ 
dress in the northeast section of the city; that as the cab 
proceeded east on Franklin Street, and immediately prior 
to entering the intersection of 4th Street, it picked up 
speed (App. p. 15); that the view to the right of the cab, 
south on 4th Street, approaching the intersection, Was 
obstructed (App. p. 16) by an apartment house on the south¬ 
west corner of Franklin and 4th Streets and also by another 
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vehicle which had been traveling in the same direction and 
to the right of the taxicab and which stopped at the curb¬ 
line of 4th Street (App. p. 16); that after entering the in¬ 
tersection of 4th Street, the cab picked up speed for the 
second time (App. p. 17) and ran in front of the vehicle 
driven by Schmidt and the cab was struck on the right rear 
door by Schmidt’s car (App. p. 18); that no effort was made 
by the cab to apply its brakes to avoid colliding with the 
car driven by Schmidt (App. p. 18); that the cab traveled 
to the northeast corner of the intersection as a result of 
its speed (App. p. 19); that she was injured and hospital¬ 
ized and later confined to her home. 

Testimony oy Alvin Schmidt showed that when he had 
previously traveled upon 4th Street, stop signs faced on 
Franklin Street, making 4th Street a through street (App. 
p. 46); that subsequent to his last trip on 4th Street, but un¬ 
known to him, the position of the stop signs had been chang¬ 
ed, facing them on 4th Street, making Franklin Street a 
through street (App. p. 46); that as he proceeded north on 
4th Street, a Capital Transit Company bus on his right had 
stopped on the southeast corner of 4th and Franklin Streets, 
thereby obstructing his vision of the stop sign on this cor¬ 
ner (App. pp. 46 and 48); that when he observed the cab for 
the first time it was passing the passenger car on its right 
which had come to a stop about 10 feet west of the curb¬ 
line of 4th Street (App. p. 50); that at that time the cab 
was accelerating speed appreciably and was speeding up 
into the intersection (App. p. 51); that he was about 
abreast of the bus when he first observed the cab (App. p. 
50), and was traveling about 25 miles per hour (App. p. 
47); that the passenger car and building together obstruct¬ 
ed the view between the cab and his car until the cab passed 
the passenger car (App. p. 52); that the cab did not swerve, 
apply its brakes or do anything to avoid the accident (App. 
p. 47); that he applied his brakes as soon as he saw the 
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cab coming into the intersection (App. p. 50); and thal} the 
cab collided with him. 

Testimony by the police officer who investigated thel ac¬ 
cident showed that Franklin Street is 50 feet wide, 4th 
Street 41 feet wide; the point of impact was 38 feet 4 inbhes 
east of the west curb of 4th Street and 28 feet 6 inches 
north of the south curb of Franklin Street; that there was 
no evidence of skid marks indicating that the brakes had 
been applied by the cab (App. p. 24); that the car driven 
by Schmidt actually traveled 28 feet 6 inches of a 40 jfoot 
street, the last 12 feet 10 inches of which was traveled with 
brakes locked, laying down skid marks before colliding with 
the cab (App. p. 24); that Schmidt’s car was dragged 10 
feet 5 inches to the east by the speed and force of the! cab 
going in that direction (App. p. 25). 

Travis, the cab driver, testified that he could not see to 
his right, south on 4th Street, until he entered the inter¬ 
section (App. p. 31); that upon entering the intersection 
he looked to his right, south on 4th Street, and saw 
Schmidt’s car approaching (App. p. 30); that he judged 
the speed of Schmidt’s car to be 40 to 45 miles per hour 
(App. p. 31); that he looked to his left, north on 4th Street 
(App. p. 30), and then looked south again (App. p. 30),[ but 
continued through the intersection (App. p. 33). 

Regulations Involved. 

Traffic and Motor Vehicle Regulations for the District of 
Columbia, Part I, Rules of the Road, amended to Novem¬ 
ber 28, 1941: j 

“Section 28. Right-of-way Between Vehicles (a) 
A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” 

Summary of Argument. 

I. Appellant’s motion for a directed verdict at the close 
of all testimony was properly denied by the trial court; be- 
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cause there was substantial and competent evidence on 
which the jury could and did find that there was negligence 
on the part of appellant in the operation and control of its 
taxicab at the time of the collision. 

EL. Admission in evidence of defendant Schmidt’s plea 
of guilty to a charge of failure to yield the right-of-way in 
a parallel criminal case was properly denied by the trial 
court because Schmidt was already in default and the ques¬ 
tion of his negligence was not an issue. Further the re¬ 
fusal, even if error, was harmless. 

III. The trial court properly denied the granting of 
appellant’s Instruction No. 9 (App. p. 11) pertaining to 
Schmidt’s negligence under traffic regulations because it 
was inaptly worded and misleading and the exposition of 
the law intended by this instruction was clearly and fully 
covered by other instructions which were given by the 
trial court. 

IV. Plaintiff’s Instruction No. 3 stating that the degree 
of care owed by a carrier to its passenger is paramount 
to its right to pursue its right-of-way in respect to another 
car was properly granted by the trial court and is a correct 
statement of the law. 

ARGUMENT. 

L 

Appellant’s motion for a directed verdict at the dose of 
all testimony was properly denied by the trial court 
because there was substantial and competent evidence on 
which the jury could and did find that there was negligence 
on the part of appellant in the operation and control of its 
taxicab at the time of the collision. 

“ Where uncertainty arises either from a conflict of 
testimony or because, the facts being undisputed, fair- 
minded men may honestly draw different conclusions 
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from them, the question is not one of law but of fact 
to be settled by the jurv.” Best v. District of Colum¬ 
bia, 290 U. S. 619, 78 L. Ed. 540. 

In the case at bar there is substantial evidence that the 
appellant in the control of its cab failed to discharge: its 
statutory and common law duty to exercise the highest de¬ 
gree of care toward its passenger, the plaintiff, and the 
result of the violation of its duties was injury to the plain¬ 
tiff who was without fault. 

The Traffic and Motor Vehicle Regulations for the bis- 
trict of Columbia, Part I, Rules of the Road, amendek to 
November 28, 1941, categorically state: 

‘‘Section 28. Right-of-way Between Vehicles (a) 
A vehicle approaching an intersection shall slow 4own 
and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” (Plfs. Instr. #2, App. 
p. 6.) 

In no place in these regulations or in any of the cases 
decided by the Courts of this jurisdiction is there tq be 
found any qualification of this regulation. On the contrary 
there is ample law in this jurisdiction to the effect that it is 
applicable to the facts of the case at bar and that its appli¬ 
cation to the trial of the present case was appropriate and 
sound. 

This Court, in the case of Gut shall v. Wood, 74 App. b- C. 
379, 123 Fed. (2d) 174, upheld the trial court in its charge 
to the jury that a defendant was negligent as a matted of 
law because he failed to comply with Section 28(a) of! the 
Traffic Regulations even though he was approaching and 
proceeding through an intersection controlled by a traffic 
light with the light being green in his favor, saying: 

“Nonetheless, defendant complains of the Court 
charging the jury that he was negligent as a matter of 
law. The Court’s charge was apparently predicated 
upon Section 28. Under all the facts of this cas6 we 
believe that the charge was proper under this Section. 
The defendant, moreover, under all the circumstances, 
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was negligent as a matter of law in not exercising prop¬ 
er caution either under the common law or under Ar¬ 
ticle III, Section 6. In view of these three grounds 
we have no doubt that the court’s charge was correct 
on the issue of defendant’s negligence.” 

The defendant contends that the traffic regulation is 
inapplicable to the case at bar because he was traveling on 
a boulevard, the cross street to which was controlled by a 
stop sign. Certainly no greater privilege is created by a 
stop sign than by a traffic light and this Court, supra , held 
that irrespective of the existence of the regulation, the 
common law imposed the duty of slowing down at an inter¬ 
section as also did Article III, Section 6. Such was the 
holding of this Court with respect to an ordinary driver 
and a fortiori would apply to the standard of care required 
of a common carrier such as a taxicab. 

The law is clear that a common carrier owes the “highest 
degree of care” to its passengers. 

In Francis v. Fitzpatrick, 67 App. D. C. 69, 85 Fed. (2d) 
235, this Court held: 

“There seems no dispute on the authorities in this 
case. The law is well settled that it is the duty of a 
common carrier to use the highest degree of care in the 
protection of its passengers for hire. We have so held 
in Dixon v. Great Falls & Old Dominion Railway Com¬ 
pany, 38 App. D. C. 591, Ann. Cas. 1913C, 571. See 
also, Pennsylvania Co. v. Roy, 102 U. S. 451, 26 L. Ed. 
141, wherein the Supreme Court states that a carrier 
‘is required, as to passengers, to observe the utmost 
caution characteristic of very careful, prudent men.’ ” 

The plaintiff testified, as did both defendants Travis and 
Schmidt, that the apartment house and passenger vehicle, 
which had stopped in the lane to the right of the cab, ob¬ 
structed the view south on 4th Street. In spite of the fact 
that the cab was approaching a blind corner, the plaintiff 
and the defendant Schmidt both testified that the cab speed- 
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ed up prior to entering the intersection, in direct violation 
of the Traffic and Motor Vehicle Regulations. 

The defendant Travis testified that after he entered the 
intersection he saw the defendant Schmidt approaching 
at a rate of speed which he judged to be between 40 and 45 
miles per hour, and that after seeing Schmidt he looked 
away from the right, or south, on 4th Street, to his leftj, or 
north, on 4th Street, and continued to cross the intersection. 
Both the plaintiff and the defendant Schmidt testified tjhat 
Travis speeded up after he entered the intersection, hnd 
that Travis did not apply his brakes or make any effort to 
slow down to avoid the collision. The investigating police 
officer verified the absence of any skid marks along the jjath 
followed by the taxicab. The fact that 4th Street h^s a 
double lane street car track running on it at this point and 
that previously 4th Street had been the through street, 
which fact was known to Travis, was of sufficient signifi¬ 
cance to indicate to a reasonable driver that one should 
proceed through this intersection with caution irrespective 
of the existence or non-existence of the traffic regulation 
requiring that a vehicle approaching an intersection shall 
slow down. The conflict in testimony between Trajvis, 
Schmidt and the plaintiff on the material fact of whethej or 
not the taxicab speeded into and through the intersection 
in question alone was of enough material import to |the 
issues involved in this case to require that this questioii of 
fact be put to the jury by the trial court and to makS it 
improper to direct a verdict for the defendant cab com¬ 
pany. 

I 

In addition, there was a dispute in testimony of ^he 
defendant Travis and of the defendant Schmidt as to She 
rate of speed at which Schmidt was driving. Travis testi¬ 
fied that he judged Schmidt was driving between 40 and 45 
miles per hour, whereas Schmidt testified that he was driv¬ 
ing about 25 miles per hour. There was further conflict 
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in the testimony of Travis and Schmidt as to how far south 
of the south curbline of Franklin Street Schmidt was as of 
the time when each of the two drivers became aware of 
the other’s presence. Schmidt testified he was abreast 
of the stopped bus which would make him approximately 20 
feet south of the curbline when he saw Travis passing the 
passenger vehicle which had come to a stop about 10 feet 
west of the west curbline of 4th Street. Travis testified 
that he did not see Schmidt until he had passed the passen¬ 
ger car which had come to a stop and that he estimated 
Schmidt to be 75 feet south of the south curbline of Frank¬ 
lin Street. The conflict of testimony on tiiese material 
questions clearly took the case out of the purview of a di¬ 
rected verdict and the trial court correctly ruled when it 
denied the defendant cab company’s motion for a directed 
verdict at the conclusion of the testimony. 

Nolan vs. Werth, 79 U. S. App. D. C. 33, 142 Fed. 
(2d) 9; 

Lawson v. U. S. Mining Co., 207 U. S. 1-12, 28 S. 
Ct. 15, 52 L. Ed. 65; 

McCaughn, Collector v. Real Estate Land Title and 
Trust Co., 297 U. S. 606, 56 S. Ct. 604, 80 L. Ed. 
879. 

n. 

Admission in evidence of defendant Schmidt’s plea of 
guilty to a charge of failure to yield the right-of-way in a 
parallel criminal case was properly denied by the Trial 
Court because Schmidt was already in default and the 
question of his negligence was not an issue. Further, the 
refusal, even if error, was harmless. 

The cases cited and arguments presented by the defend¬ 
ant do not sustain the stand that such a plea is admissible 
under the facts of the present case. 
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Here the fact that the defendant Schmidt did not stop 
at the stop sign and thereby violated the traffic regulations 
was not disputed and was clearly and frequently brought 
to the attention of the Court and jury both by argument of 
counsel and also by reading in Court the deposition of 
Alvin Schmidt wherein Schmidt stated: 

“I assumed I was on a thoroughfare, because pre¬ 
vious to that time Franklin had not been a stop street 
and there was a sign there that showed it was a [stop 
street which was obstructed by the bus at the tiijae I 
hit the cab, and which had just recently been put 
there. ,, 

And in the same deposition when questioned by Mr. Bulman: 

“Q. And as you approached the intersection of 
Franklin and 4th Streets you did not slow up, did you? 
A. No, I didn’t. 

“Q. And you didn’t stop pursuant to a stop sign 
that vras on the southeast corner, did you, Mr. Schm|idt? 
A. I didn’t see any stop sign.” 

The trial so far as Schmidt was concerned was merely 
an inquisition into the extent and amount of damages and 
the failure by Schmidt to defend the present caus^ of 
action resulted in an admission on his part of the complaint 
and did not involve the rule of admissibility cited by the 
defendant in his brief because the learned author Wignjiore 
in discussing the admissibility of admissions states: 

“Thus, in effect and broadly, anything said byj the 
party-opponent may be used against him as an admis¬ 
sion, provided it exhibits the quality of inconsistency 
with the facts now asserted by him in pleadings of vn 
testimony .” (Italics added). 4 Wigmore, Evidence 
(3d ed. 1940) Section 1048 (b). 

Such were not the conditions of the case at bar and there¬ 
fore appellant’s own authority refutes his contention a£ to 
for admissibility of the proffered evidence in the trial of 
this case. 
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In addition to and on other grounds than these of Wig- 
more was the ruling of the trial court correct in the exclu¬ 
sion of this evidence. 

The fact that evidence may be relevant and material does 
not necessarily require its admission, but it may, in the 
discretion of the trial court, be excluded if the time neces¬ 
sary to hear it would not be judiciously expended, as where 
it is merely cumulative. 

State v. Trimble, 104 Md. 317, 64 A. 1026; 

Parker v. Hardy, 24 Pick. (Mass.) 246; 

People v. N. Y. Super. Ct., 10 Wend. (N. Y.) 285; 
or tends only to prove facts which are admitted, 

Batavia Mfg. Co. v. Newton Wagon Co., 91 Ill. 230; 

Scheibeck v. Van Derbeck, 122 Mich. 29, 80 N. W. 

880; 

White v. Old Dominion Steamship Co., 102 N. Y. 

660, 6 N. E. 289; 

Cunningham v. Smith, 70 Pa. 450; 
or not controverted, 

D'uggan v. Ryan, 211 Ill. 133, 71 N. E. 848; 

State v. Trimble, 104 Md. 317, 64 A. 1026; 

Ellis v. Felt, 206 Mass. 472, 92 N. E. 702; 

Cole v. Curtis, 16 Minn. 182, 472; 
or sufficiently proved, 

0 y Rourke v. Sproul, 241 Ill. 576, 89 N. E. 663; 

Arnold v. Harris, 142 Mich. 275, 105 N. W. 744; 

Norris v. Clarke, 33 Minn. 476, 24 N. W. 128; 

Triplett v. Goff, 83 Va. 784, 3 S. E. 525; 
or obviously true, 

Kans. City, etc., R. Co. v. Hall, 152 S. W. 445. 

The Court, in Cunningham v. Smith, 70 Pa. 450, held that 
the evidence will be more readily excluded where its proba¬ 
ble effect would be to prejudice and mislead the jury, as 
would have been the case here had appellant’s evidence been 
admitted. 
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All of the cases cited by appellant in support of his 
proposition, and his citation from Wigmore are clearly 
distinguishable from the facts in the case at bar w|here 
no inconsistency with the facts in testimony existed] be¬ 
cause in both instances, Wigmore and the cited casesj the 
defendants in their pleadings and testimony in the subse¬ 
quent civil action presented testimony inconsistent with 
their former criminal proceeding’s testimony. * 


Finally, even if for the sake of argument it is grafted 
that the evidence should have been admitted it nonetheless 
falls under Rule 61, of the Federal Rules of Civil Proce¬ 
dure, Harmless Error, and the exclusion certainly was not 
inconsistent with substantial justice and did not affect 
the substantial rights of the parties in view of the fact ihat 
the evidence proffered was already clearly and understand¬ 
ably before the Court and jury. 

1IL 

i 

The trial court properly denied the granting of appel¬ 
lant’s instruction No. 9 (App. p. 11) pertaining to Schmidt’s 
negligence under traffic regulations because it was inaptly 
worded and misleading and the exposition of the lawi in¬ 
tended by this instruction was clearly and fully covered by 
other instructions which were given by the trial court. 


The appellant raises the point that their Instruction No. 
9 (App. p. 11) should have been granted by the Court. It 
will be observed immediately that this instruction althoiigh 
submitted by the defendant, Bell Cab Company, had cjnly 
to do with the liability of the defendant Schmidt ancj. to 
plaintiff. Schmidt being in default, the court had already 
properly granted Plaintiff’s instruction No. 7 (App. p. 
9) instructing the jury as a matter of law to bring in a yer- 
dict against Schmidt. Any further instructions dealing 
solely with Schmidt’s liability would be improper, inconsis¬ 
tent and confusing (App. pp. 38-39). 


I 
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It should also be observed that defendant’s third conten¬ 
tion that “Defendant in an action for injuries resulting to 
a passenger from the collision of two automobiles is en¬ 
titled to an instruction to the effect that violation of certain 
traffic regulations by one of the drivers is negligence as a 
matter of law, etc.” is apparently based on rejected Instruc¬ 
tion No. 9. Had the instruction been granted it would not 
have placed before the jury any such principle of law since, 
as stated, it dealt solely with Schmidt’s liability to plaintiff 
(App. pp. 11-12). 

This proposed instruction involved two propositions 
both of which were clearly and distinctly stated in other 
instructions to the jury (namely Defendant’s #5 and #8) 
and so its exclusion in no way affected the substantial rights 
of the appellant. The essence of the instruction was that 
first, if the jury find that Schmidt violated the traffic regu¬ 
lations and this violation was the sole cause of the injury 
to the plaintiff; then second, they were to find for the 
plaintiff. The phraseology of the instruction was such 
that the inference was the jury could not find against the 
defendant Bell Cab Company but only against Schmidt 
which was misleading and therefore properly denied. 

In U. S. v. Hamilton, 4 Mackey (15 D. C.) 446, the Court 
held it error for the trial court to deliver a charge suscep¬ 
tible in the minds of the jury of different intendments even 
though when taken together the whole charge correctly 
stated the law and the authorities are numerous to the effect 
that the Court is not required to rewrite counsel’s instruc¬ 
tions to make them acceptable. 

Defendant’s instruction No. 5, which was granted, stat¬ 
ed: 

“The jury is instructed that if you find from the evi¬ 
dence that the negligence of Schmidt was the sole cause 
of the collision, then the plaintiff can not recover 
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against the defendant, Bell Cab Company, but only 
against Schmidt.” 


Defendant’s instruction No. 3, which was granted, stated: 


“The jury is instructed that before plaintiff can re¬ 
cover against the defendant, Bell Cab Company, £nc., 
you must find from the evidence that defendant, Bell 
Cab Company, Inc., contributed to the collision, and if 
you find that the defendant, Bell Cab Company, Jnc., 
was not guilty of any negligence in the operation of 
the taxicab and did not contribute in any mannejr to 
the collision, then your finding should be for the de¬ 
fendant, Bell Cab Company, Inc.” 


Defendant’s instruction No. 8, which was granted, stated: 

“The jury is instructed that while there are itwo 
defendants in this action, it does not follow from that 
fact alone that if one is liable, both are liable. EJach 
is entitled to a fair consideration of his own defebse, 
and is not to be prejudiced by the fact, if it should be¬ 
come a fact, that you find against the other. Th^ in¬ 
structions I give you govern the case as to each de¬ 
fendant; is to the same effect as if he were the inly 
defendant in this action. If you should find that ^nly 
one defendant is liable, then your verdict in favor of 
the plaintiff should be rendered against that defendant 
alone.” 


The plaintiff’s instructions Nos. 2, 4 and 7 (App. pp. $-9) 
which were granted, likewise clearly covered the points 
proposed in defendant’s instruction No. 9 and at the spe 
time omitted confusing inferences. 

The law in this jurisdiction is clear that requestedj in¬ 
structions, which are already substantially given and cover¬ 
ed by the general charge, or other special instructions, iare 
properly refused. 

Travers v. U. 6 App. D. C. 450; 

Howgate v. U. S., 7 App. D. C. 217; 

Norman v. U. S., 20 App. D. C. 494; 

Coffin v. U. S ., 162 U. S. 664, 16 S. Ct. 943. 



14 


Likewise, when a trial court has once fully, fairly and 
correctly stated the law to the jury, it is not bound to 
repeat the same instruction under the different phases of 
language that may suggest themselves to counsel. Nor 
is it error for a trial court to refuse to duplicate or reiter¬ 
ate instructions to the jury. 

Howgate v. U. S., 7 App. D. C. 217; 

Talbert v. U. S., 42 App. D. C. 1, certiorari denied, 

34 S. Ct. 997, 234 U. S. 762; 

Aldridge v. U. S ., 60 App. D. C. 45, certiorari 
granted, 51 S. Ct. 333, 282 U. S. 836, and judg¬ 
ment affirmed; 

Henry v. U. S., 50 App. D. <C. 366, certiorari de¬ 
nied 42 S. Ct. 51, 273 Fed. 330; 

Swan v. U. S., 54 App. D. C. 100, 295 Fed. 921; 

Arnstein v. U. S., 54 App. D. C. 199, 296 Fed. 946; 

Holmes v. U. S ., 56 App. D. C. 183, 11 Fed. (2d) 

569; 

Williams v . U. S., 57 App. D. C. 253, 20 Fed. (2d) 

269; 

Wilcox v. IJ. S. } 58 App. D. C. 244, 29 Fed. (2d) 

444; 

Harris v. U. S., 59 App. D. C. 535, 41 Fed. (2d) 

976; 

Clifton v. U. S., 54 App. D. C. 104, 295 Fed. 925; 

Bishop v. V. S ., 71 App. D. C. 132, 107 Fed. (2d) 

297. 

i 

IV. 

Plaintiff’s instruction No. 3 stating the degree of care 
owed by a carrier to its passenger is paramount to its right 
to pursue its right-of-way in respect to another car was 
properly granted by the Trial Court and correctly stated 
the law. 

The obligations of a taxicab to its passenger with respect 
to the application of this 44 highest degree of care” has been 
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clearly stated in Freunds v. Fitzpatrick, supra, to the effect 
that “the duty of a common carrier to its passenger is para¬ 
mount to the right of the common carrier to pursue its 
right-of-way in respect to another car.” 

No contention is made by the appellee that a common car¬ 
rier is an insurer of its passenger’s safety and the jury 
was clearly so instructed at the request of the appellee, as 
well as the appellant. In Plaintiff’s jury instruction No: 1 
the Court charged the jury as follows: 

“At the time of the accident in question, the defend¬ 
ant, Bell Cab Company, a corporation, was a common 
carrier operating a taxicab in which the plaintiff 'wfas 
a passenger for hire. As a common carrier, the de¬ 
fendant, Bell Cab Company, was required by law to 
use the highest degree of care for the safe carriage!of 
plaintiff as a passenger. This highest degree of cd^re 
which the law places upon a common carrier does n>ot 
make the common carrier an insurer of the passenger’s 
safety , but it does require the common carrier to extyr- 
■cise all the care and skill a/nd foresight within reason 
for the safe carriage of the passenger.” (Italics add¬ 
ed.) 

Although the facts of the Fitzpatrick case are to be. dis¬ 
tinguished from those of the instant case, for rarely, j if 
ever, do identical factual circumstances present themselves, 
the exposition of the abstract proposition of law in tbe 
Fitzpatrick case is sound and its application to the facts 
at hand correct. So far as the instant case is concerned 
the court instructed the jury that the appellant was requir¬ 
ed to exercise the highest degree of care with respect to 
the appellee, but was not an insurer of the appellee’s safe¬ 
ty, and if the exercise of the highest degree of care Re¬ 
quired yielding the right-of-way then it was negligent npt 
to do so. It was a question of fact to be decided by the jury 
whether under the circumstances of the instant case i a 
reasonable person exercising the highest degree of care 
would or would not have yielded the right-of-way and pif 
found that a reasonable person would have yielded the 
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right-of-way but that the appellant did not then the appel¬ 
lant was negligent. This was clearly a question to go to the 
jury and be decided by them and they found that the appel¬ 
lant was negligent with respect to the appellee and they 
also found that this negligence was a proximate cause of 
the injuries sustained by the appellee. 

As was so aptly stated in Raae'-n v. Southern Hotel Sup¬ 
ply Company, Inc., 31 A. (2d) 659, decided November 30, 
1942, the Municipal Court of Appeals held in the applica¬ 
tion of Article 6, Section 28(b) of the Traffic and Motor 
Vehicle Regulations for the District of Columbia, upon 
which the present appellant, Bell Cab Company, places 
such emphasis: 

“At any point at which an official ‘Stop’ sign has 
been erected all vehicles shall come to a complete stop 
and shall yield to other vehicles within the intersec¬ 
tion. # * * We do not suggest that this regulation 
creates an absolute right-of-way. It * * * is relative 
only and must be construed reasonably and applied 
according to the circumstances of each case. It created 
certain favored boulevard streets, and declared that 
traffic thereon is entitled to priority. It did not, how¬ 
ever, give the defendant's driver the privilege of driv¬ 
ing blindly down 12th Street, nor to brazen his way 
through traff ic svmply berceuse he was on a boulevard 
street (Italics added.) 

In the application of the same section of the Traffic Regu¬ 
lations in Towles to use of Plymo-uth Ins. Co. vs. Arcade- 
Swnshine Co., Inc., 32 A. (2d) 870, decided July 13, 1943, 
that court said: 

“In Raaen v. Southern Hotel Supply Co., Inc., 31 
A. (2d) 659, we held that Section 28(b) of the Traffic 
Regulations does not create an absolute right of way; 
and in Herndon v. Higdon, 31 A. (2d) 854, we said that 
one having the right of way is not absolved of the duty 
of exercising reasonable ease in entering an intersec¬ 
tion. If appellant entered the intersection m full com¬ 
pliance with the regulation, he was still bound to use 
reasonable care in proceeding across the intersection. 




Mere compliance with traffic regulations is no answer to 
a charge of negligence; because, aside from such regu¬ 
lations, the driver of an automobile must at all timjes 
exercise reasonable care.” 


The degree of care imposed by law in the case at bar, 


of 


course was the “highest degree of care” rather than “rea¬ 
sonable care”. 

i 

Again in Yellow Cab Co. of the District of Columbia, hie., 
vs. Sutton , 37 A. (2d) 655, decided April 24, 1944, the codrt 
held: 

“We have ruled that a right-of-way is relative and 
not absolute (Raaen vs. Southern Hotel Supply Cjo., 
Inc., D. C. Mun. App., 31 A. (2d) 659), and having the 
right-of-way will not absolve one of the duty of exer¬ 
cising reasonable care (Herndon v. Higdon, D. C. Mun. 
App., 31 A. (2d) 854), since the driver of an automo¬ 
bile must at all times and under all circumstances ex¬ 
ercise reasonable care. Towles v. Arcade-Sunshijne 
Co., Inc., D. C. Mun. App., 32 A. (2d) 870.” 


So held this Honorable Court in Bland v. Iiershey, 60 
App. D. C. 226, 50 Fed. (2d) 991. 

I 

Not only did the traffic regulations applicable to the 
case at bar and the common law require the appellant to 
slow' down and be kept under such control as to avoid col¬ 
liding w T ith pedestrians or vehicles but the law applicable 
to common carriers requiring the exercise of “the highest 
degree of care” with respect to the safety of its passenger 
dictated that the prudent driver slow down at all intersec¬ 
tions rather than speeding up for common experience Ijas 
clearly shown the wisdom of this practice. 

The law* as expounded in the Fitzpatrick case need hot 
be circumscribed or qualified and the fear of the appellant 
that not to do so will establish the new theory of law tl|iat 
common carriers are insurers of the passenger’s safety! is 
as unfounded as it is novel. Irrespective of where a cab 
may be traveling it owes the highest degree of care to jits 
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passenger and what its conduct at a particular moment in 
respect to that duty should be is a question of fact to be de¬ 
termined by the jury from all the evidence in the case. If 
the jury finds under a particular set of circumstances that 
a reasonable person would in the exercise of the highest 
degree of care come to a complete stop and even back up 
then a failure to do so is negligence on the part of the cab. 
In the case at bar the cab violated both a common law as 
well as a statutory duty to the plaintiff by speeding into a 
blind, busy intersection and employed the so often used 
tactics, of trying to “bull” its way through. The priority 
♦fights o£ travel upon boulevard streets are in no way im¬ 
pinged upon by enforcing the exercise of reasonable care 
upon all but common carriers and the exercise of the high¬ 
est degree of care upon common carriers who travel them. 
The enforcement of these standards of conduct insure the 
same enjoyment of our streets which would otherwise be¬ 
come a field of hazardous adventure abrogating the doctrine 
of last clear chance and making them a race course for 
taxicabs with the right-of-way. 

Appellee, as passenger, was free from any negligence. 
She had a right to expect the highest degree of care in her 
transportation for hire by the appellant taxicab company. 
Competent and substantial evidence -was submitted to a 
jury from the lips of witnesses as to how the accident hap¬ 
pened. The jury, under their province to decide all issues 
of fact, under full and proper instructions from the trial 
justice, has found that the appellant in the operation of 
its taxicab at the time and place of the accident was negli¬ 
gent and that its negligence proximately contributed to the 
injury of plaintiff. That verdict should not be disturbed in 
appeal. 

Respectfully submitted, 

FRANK H. MYERS, 
GEOFFREY CREYKE, JR., 
ROWLAND F. KIRKS. 




